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PROCEtOlMCS 


DATS 

Trre^“TetTcfoh"Kr"^rrr‘of“fSV^^^ .• • ■■■'}. 

3- 17-75(2) ! Filed Petitioner's affidavit & show cause.order granting a writ of 

• I j habeas corpus ret.3-24-75. 

4- 12-75(3)’ Filed OPII'!IO;i -J 42278. ..Since petitioner's pleas were not vacated at 

; the time of his sentebe, the petition for a writ of habeas 

j corpus is granted. ’Hov/ever, since the state courts reached 

• , a different conclusion on the issue ’nere reLaed, there is 

.. substa-.ibial ground for difference of opinion. Therefore, the 

- exteution of the i rit is stayed for 30 days faota the date of 

this order/^c chat respondent may appeal tothe Court of Apptal 
y'’ i I The foregoing constitutes the Courtis findings of fact and . 

! conclusions of law. Bojsal.J. mailed copies. •V • 

5- 29-75 '■.) Filed pes:>ondent's aff’-ci^vit & notice of roi -io" for stay pending , 

6- 03-75(5) Filed Sl^Selifcoif's*^8tateiaeni: in oppositon to stay pending appeal. 

[-04-75 (o) Filed Responoent affidavit & notice of motion extending time to^file . 

. a notice of appeal ret.6-9-75 ^ '■ 

f-04-75 (7) Filed Pesoondent's notice of enpeal to the I'SCA rrom order J^^ted v 

?,• . '' <. 4-21-75 granting petition 'or x^rit of h.abea3 corpus, ilatled | 

!• 1 notice to Irving Anolik. 

of Burton Kerman in opposition to application for writ, j 
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County, who had prosecuted the case, and we will make another 
copy oC this available to the attorney for the Respondent, 
namely the Attorney General of the State of New York. This . 
petition contains the opinion and order of the Supreme Court, 
Appellate Division, Second Department which affirmed the judgment 
of conviction of the County Court, Westchester County, which had 
convicted SELIKOFF upon his plea of guilty of the crimes of 
grand larceny second degree and obscenity second degree. Justice 
Gulotta, who is now Presiding Justice, dissented in a well- 
reasoned opinion, a copy of which Is also included. 

We also have included in this annexation the order 

and opinion of the Court of Appeals dated October 10, 1974, 
affirming the order of the Appellate Division, in what must be 

viewed as a major opinion of that Court. 

Certiorari was denied by the Supreme Court of the 
United States and therefore we have exhausted all State remedies. 
As this Court knows, a denial of certiorari does not indicate 
approval or disapproval by the Supreme Court of the actions of 
the Court below. 

The facts of the case are set forth in the annexed 
copy of the brief, which is Identical to the one which was 

submitted to the Supreme Court of the United States. 

The Court will note that after the County Judge 
(Judge George D.' Burchell) had made an unconditional promise 
that no jail sentence would be imposed, he subsequently tried the 
cases involving other persons to the alleged crimes. 
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Although there was apparently no recornendatlon 
by either the District Attorney or the Probation Departr.ent, 
that the prorrlses made be changed. Judge Burchell nevertheless 
told the defendant at sentence that he would not keep his promise, 
This is because the co-defendant who went to trial had been 
acquitted and Judge Burchell apparently claimed that having 
presided at that trial, he learned new facts which he did oot 

know previously. 

This, of course, is an issue that is completely 
inconsistent with the background of the plea of guilty since 
there were numerous discussions with the prosecutor, the defend¬ 
ant, and his counsel, and there were also discussions with high 
echelon personnel of the prosecutor's office conferring with 
Judge Burchell. It is inconceivable that anything material in 

SELlKOFF's background was left out. 

It is important to note, however, that Judge 

Burchell did not claim that he was deceived or that any misrep¬ 
resentations were made to him at the time of the plea. He did 
not even deny that he had told the defendant the following; 

•'1 am now indicating to you that in 
my opinion in the interest of justice 
that no incarceration of you is re¬ 
quired and based upon this plea as to 
what other sentence I shall impose, I 
do not know and I make no promises. 

Do you understand that? 

SHELDON SELIKOFF; Yes, sir." 

It should be noted further that the Judge did not 
reserve the right to impose a sentence, as is frequently done in 

-3- 
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. ^ should find that ho 

state courts, in the event that the Jud^ 

This was an unconditional protnlse ■ 
should not keep the promise. This was 

of no incarceration. 

See the dissenting opinion of Judge Gulotta 

beginning at page 31 of the annexed brief. 

in SANTOP.ELLO v. NEW YORK. 40A U.S. 257. the Court 

... oblleea to koep It. ptci... Soi ol.o. BOVKI« v. AUBAM*. 

395 U.S. 328. 

It ....t .1.0 bo boro, in olod th.t SEUKOFP pl..d.<l 
guilt, in ..tl.f.otlon o£ four lodloto.ot.. The offer to ultb- 
dr.» hi. pU. of guilt, .ubjeoted hi. to pro.eoutloo on .11 four 
l„dlct..ot.. 1» other words, SEUKOFF ch.ogedtt. poeltloo 
irrevocbl, eioce upon hi. pie. of guilt, he uodoubredl, divulged 
l„f„r..tloo to the Probetloo Dep.rte^ot eod g.v. the Eletrlet 
Attoroe, .n uoquellfled lodle.tloo th.t he w.s .dulrtlog guilt. 

To offer hi. the opportunlt, to withdraw hi. pie. 

.„ .bsolute breech of prowl., rloc. he could no longer be 

fiince the co-defendants were now out 
returned to status quo ante since cne c 

of the case and he would have to stand trial alone. 

For these reasons and for the reasons in the 

.nnexed brief, w. ..k thet the writ of hebe.e corpu. be gr.nr.d, 

SO prior request for thl. relief h.. been ,»d. to 

this Court. / / /I 





Sworn to before me this 
j ^ day of March, 1975. 
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IRVING ANOLIK 
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Althoush there was apparently no recommendation 
by either the District Attorney or the Probation Department, 
that the promises made be changed. Judge Burchell nevertheless 
cold the defendant at sentence that he would not keep his promise 
This is because the co-defendant who went to trial had been 
acquitted and Judgo Burchell apparently claimed that having 
presided at that trial, he learned .new facts which he did not 

know previously. 

This, of course, la an issue that is completely 
Inconsistent with the background of the plea of guilty since 
there were numerous discussions with the prosecutor, the defend- 
ant, and his counsel, and there were also discussion, with high 
echelon personnel of the prosecutor's office conferring with 
Judge Burchell. It is Inconceivable that anything material in 

SELlKOFF'a background was left out. 

It is Important to note, however, that Judge 

Burchell did not claim that he was deceived or that any mlarep- 

resentations were made to him at the time of the plea. He did 

1 not even deny that he had told the defendant the following: 

"I am now Indicating to you that In 
my opinion in the interest of Justice 
that no incarceration of you la re¬ 
quired and based, upon this plea as to 
what other sentence I shall impose, I 
do not know and 1 make no promises. 

I Do you understand that? 

SHELDON SELIKOFP: Tea, itr." 

It should be noted further that the Judge did not 
r...rv. th. rl,ht to lovo.. . ..ot.oc, .. 1. £t.<lu.otl7 don. U | 
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t, in the event that the Judge should find that he 
state courts, m m 

len This was an unconditional pr I 

should not keep the proralse. This was 

of no Incarceration. 1 

s.. the dleeeetles opi"><=“ .. 

beslenleg et p.E« 31 I*'" ^ ^ \ 

vTPu YORK 40A U.S. 257, the Court 1 
In SAOTOBELLO v. NEJ YORK, 4 I 

, ~n<«e See also, BOYKIH v. ALABAMA, 

was obliged to keep Its promloe. See a , 

1 395 U.S. 328. ' J 

It .e.t .1.0 he hotn. 1. .led th.t SELIKOPF pL-d.^ 

guilt, 10 ..tlsfectloo of foot lodletoeot.. Ih. otter to »lth 

dt.w hi. pie. of guilt, .uhlcoted hlo to pto.ecutloo oo .11 foot 

Tn Other words, SELIKOFF changedWs position 
Indictments. In other worus, 

ltt.ooc.hl, .loco opoo hi. pie. of guilt, he oodooht.dl, dloo go 
lufote^tloo to th. Ptoh.tloo Dcpottoeot .od g.o. th. Pl.tt ct 

„toto., .o oogcllfled lodlctloo thot --- go t. 

TO off.t hi. th. oppottoolt, to .Ithdt.. hi. Pl.. 

... .o .h..lot. htcch of pto.1.. .IOC. h. could oo looget h. 

-dc... the co-defendants were now out 
t.toto.d to .t.to. goo oot. .loco th. CO 

of th. C... .od h. ooold hoo. to .t.od ttUl .loo.. 

,.t th... t...oo. .od for th. t...oo. lo th. 

I 1, th.. th. urU of hob... cotpu. b. gt.ot.d. 

I .OOOMd btl.f. ». 11“' 

I £ rellaf has been made to 

I No prior request for this reliet na 


this Court. 


Sworn to before , 

12 ^ day of March, 1975. 
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VeUry fr' _ • ; ^ 
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e/Irving Anollk_ 
IRVING ANOLIK 
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In The 


Supreme fflourt of tl]c ^ntteci ^taies 

October Term 1974 

-♦--- 

No. 

SHELDON SELIKOFF, 

Petitioner, 


vs. 

THE PEOPLE OF THE STATE OF NEW YORK, 


Respondent. 



PETITION FOR A WRIT OF CERTIORARI TO THE 
COURT OF APPEALS, STATE OF NEW YORK _ 


STATEMENT 

Petitioner respectfully prays that this Court issue a Writ of 
Certiorari to review the order of the New York Court of Appeals 
rendered the 10th day of October. 1974, affirming the order of 
the Appellate Division of the Supreme Court of the State of 
New York, Second Department, with the Presiding Justice 
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thereof dissenting. The Appellate Division had affirmed the 
judgment of the County Court, Westchester County, rendered 
the 16th day of August. 1972, convicting the petitioner of grand 
larceny in the second degree and obscenity in the second degree 
upon his pleas of guilty, and sentencing him to a teim of 
imprisonment not to exceed 5 years on the larceny count and a 
$1,000 fine for the obscenity. 


OPINIONS BELOW 


The Court of Appeals affirmed the judgment of conviction 
with an opinion which is reproduced mfra. The 
Division affirmed the judgment of the County Court on the t 
day of May, 1973, with an opinion which is reproduced as well. 

JURISDICTION 


The jurisdiction of this Court is invoked under 28 U S C. 
61257(3). The order of the Court of Appeals of the State of New 
York was made on the 10th day of October, 1974. A copy 
thereof is annexed. 


questions presented 


1 Whether petitioner Selikoff was denied due process when 
the Trial Judge arbitrarily and contrary to the wishes of the 
defendant and the District Attorney, broke a plea bargain 
agreement, despite no change in the presentence report 
warranting such action? 

0 • 

2 Whether a Trial Judge may unilaterally reject a plea 
bargain made in good faith after full discussions and disclosures 
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by the District Attorney and defense counsel and following 
protracted discussions, solely because of the Judge’s subjective 
and visceral feeling that he should not honor it? 

3. Whether Santobello v. New York, 404 U.S. 257 
mandates enforcement of a plea bargain, absent fraud by one of 
the parties? 

4. Where, as herein, a defendant cannot be returned to 
status quo ante, may a Trial Judge unilaterally dishonor a plea 
bargain agreement by merely offering the defendant an 
opportunity to withdraw his plea of guilty, to which alternative 
the defendant is opposed? 

5. After protracted negotiations on the highest levels 
among the District Attorney’s staff, the defense counsel, and the 
Court, the Trial Judge unconditionally and without reservation 
promised the petitioner that he would not be incarcerated if he 
pleaded guilty. Whether it was a violation of the due process 
clauses of the Fifth and Fourteenth Amendments for the Trial 
Judge to later renege on this promise, despite no change in 
circumstances? 

6. Whether plea bargaining retains any significance at all in 
view of the New York Court of Appeals’ apparent holding that a 
Judge may always renege on a promise for any reason 
whatsoever so long as he offers the defendant an opportunity to 
withdraw his plea of guilty? 

(A) The Court of Appeals does not recognize a 
reciprocal right on the part of the defendant to break the plea 
bargain by offering to withdraw his plea of guilty. 
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7. In Sanlobello v. New York, 404 U.S. 257, this Court 
held that a prosecutor could not renege on a promise made by 
his assistant. In the petition herein this Court is asked to decide 
whether a .Judge can be held accountable for a promise which he 
has made which has induced a defendant to change his position 
in reliance thereon. Does the Judge’s action violate due process? 

8. Whether the Trial Court’s insistence that petitioner 
withdraw his plea of guilty and then face trial upon all of the 
revived counts of the four indictments, exposed him to 
additional punishment and double jeopardy in violation of the 
Fifth and Fourteenth Amendments? 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

The Fifth and Fourteenth Amendments of the United States 
Constitution are involved herein. 

SUMMARY OF ARGUMENT 

This petition presents for review an important question 
involving the entire concept of plea bargaining. The New York 
Court of Appeals, in a major opinion, in essence, has proclaimed 
that no plea bargain really may be enforced unless the Judge 
who made the promise is inclined to honor it. 

The obvious thrust that is inescapable from the Court of 
Appeals’ decision is that plea bargains may he enforced against a 
defendant by preventing him from withdrawing it, but may not 
be enforced by the defendant himself since the Trial Judge, for 
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any reason whatsoever, may reject it by simply offering the 
defendant an opportunity to withdraw his plea. 

FACTUAL BACKGROUND 

The Court below incorrectly and without any basis in fact, 
asserted that the Trial Judge had received misinformation about 
the involvement of the petitioner in the crime charged. Neither 
the prosecutor nor the defense withheld any information from 
the nisi prius court. 

Selikoff has been indicted under four separate indictments. 
The two indictments to which he pleaded were in compromise of 
all four indictments. There was no plea bargain arrived at until 
all of the parties concerned — that is the Court, the 
Attorney, the defense, and the defendant, had thoroughly 
discussed all aspects of the cases. Petitioner had been indicted 
with co-defendants. The prosecutor’s office participated in the 
plea bargaining discussions at the highest level. It is absurd, and 
absolutely without foundation in the record, to say that there 
was insufficient disclosure. Following this extensive plea 
bargaining, the Court, without reservation and unconditionally, 
promised the defendant that it would not incarcerate him if he 
pleaded guilty. It left the possibility open ot a fine or probation, 
but eliminated the threat of imprisonment. 

Subsequently, one or more of the co-defendants went to 
trial and the same Judge presided at that trial. Selikoff did not 
participate since he had pleaded guilty and was, therefore, 
automatically severed. 


Q. 













Ji^T. 


W ■ "J yiJtLlP! 


with ""'d^-'nce was adduced against Sclikoff, but 

without his ever having an opportunity to confront that evidence 
or to explain it away. At the time of sentence, there was no 
attempt by the defendant (petitioner), the District Attorney, or 
the 1 roI)ation Department, to cause any change in the plea 
bargain that had been made and ratified by the Court 


T"! ‘hat after sitting in at 

the trial of the other defendants, that he felt he should not abide 

informed Selikoff that he must 
withdraw his plea of guilty or suffer the consequences of a 
prison sentence. 


.nH ra that there had been complete 

and full disclosure and no change in circumstances. 
Notwithstanding this fact, the Court persisted. Selikoffs 
attorney further explained that his client could not be put back 
m ^ an,e since he could not be tried jointly anymore 
but would have to go to trial alone because the plea bargain had 
effertuated a severance. Again the Court persisted and when 
Selikoff refused to withdraw his plea of guilty, the Trial Judge 
imposed a sentence of 5 years imprisonment plus a $1,000 fine. 


The Presiding Justice r' ‘he Appellate Division. Seeond 
Department, dissented, indicating, as we do. that plea 
bargaining has been dealt a mortal blow in the State of New 
York, and due process of law has been undermined if this 
arbitrary and capricious action of the Trial Judge is permitted to 


In Samobello. supra, this Court held that a District 
Attorney could not renege on a promise made by one of his 
assistants. 


Q. 05" 
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m presents the issue of whether a Judge can be held 
accountable for a pica bargain to wbicb he has ^ 

and upon which a defendant has changed his position in 

ihcteon. 

the opinion of the court below analyzed 

The Court of Appeals considered a trilogy of cases (Peopfe 
V. Sheldon Setikoff. No. 36gA/73; People v. Tm Campbell. 
368B;74; and People v. Roherl Daeulson No. ..92/73). We 
petition only on behalf of Sheldon Selikoff. 

The Court below wrote an elaborate opinion, 'trough its 
Chief Judge, tracing the history, to some extent, of plea 

bargaining. The general tenor of the “'^^w 

to the concept of plea bargaining. For example, the Court below 

declared, inter alia. “In budget^starved urban 

the negotiated plea literally suves off collapse of the law 

enforcement system, not just as to the courts, but also as to local 

detention facilities.” 

in addition, the Court below unanimously asserted that plea 

negotiations serve “many orter needs.” 

“They relieve the prosecution and the defense , 
matter, from The inevitable risks and 

The Court cites with approval Sanlobellcv. New York. 404 U.S. 
257 and Brady v. United States, 397 U.S. 742. 

Another important observation the Court bebw makes 

among the many which it made, is that one of the mo 
important ends of justice served by plea negotiation is that it 
“enables .the Court to impose ‘individualized sentences, a 
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accepted ideal in criminology, by avoiding mandatory, harsh 
sentences adapted to a class of crime or a group of offenders but 
inappropriate, and even Draconian, if applied to the individual 
before the court . . . 

In analyzing the Selikoff case, however, the Court below 
was dealing with a situation different than the other two cases. 
In Selikoff, the Trial Judge made an unconditional promise 
without any reservations whatsoever that it would not impose a 
prison sentence. This is completely different than in People v. 
Campbell, where the Court specifically advised the defendant 
that no absolute promise was made. 

In the Davidson case, the entire colloquy did not reveal any 
absolute promises.' Thus, the Court below recognized that in 
Selikoff the Trial Judge had not conditioned the prospective 
sentence upon his information at the time of the plea. 

The Court below, however, is completely incorrect when it 
says that the pleading Judge m Selikoff impMed that the plea of 
guilty was predicated upon conditions then known. As defense 
counsel in the Trial Court and in the Courts below said Selikoff 
would never have pleaded guilty if the promise was in any way 
made conditional. 

The plea bargaining system would constitute a trap for any 
defendant since the plea itself is a complete admission of guilt, 
and other incriminating information is usually disclosed. 

I. Thus, only in Setikoff was ihere an uncondilionat promise made! The Trial 
Court did not reserve the right to withdraw its promise as it did in the Campbell and 
Davidson cases! ■ 
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Selikoff revealed both on and off the record a good deal of 
information the District Attorney did not obviously have on all 
four indictments. Additionally, the prosecutor secured a 
severance of Selikoff from the rest of the defendants. 

Neither the District Attorney nor defense counsel nor the 
Probation Department made any request that the plea bargain 
should not be fulfilled at the time of sentence. The Court was 
drawing upon its own visceral reaction to information disclosed 
at a trial of another person wherein Selikoffs name and 
supposed involvement was mentioned. No opportunity was ever 
given to Selikoff to respond to this misinformation or to 
confront the testimony. (See Harris v. United States. 382 U.S. 
162, 166, where this Court noted that courts not act on surmiM 
in sentencing.) In essence, the Court increased defendants 
punishment from hearsay sources so far as Selikoff was 
concerned. (North Carolina v. Pearce. 395 U.S. 711.) 

The Court below declares that “Application to plea 
negotiations of contract law is incongruous." The Court goes on 
to declare that “Even if the contract analogy were apt defendant 
would be seeking enforcement of a ‘bargain’ violative of the 
statute and the public policy requiring a pre-sentence report 
before sentence” (CPL 390.20. Subd., I; People v. Aiss. 29 
N.Y.2d 403). 

The Court below erred in this regard since it failed to realize 
that the presentence repor.t was obtained in the Selikoff and 
did not recommend a rejection of the plea bargain. Thus, the 
Court of Appeals was mistaken when it referred to any violation 
of the statute or public policy. 
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The Court below was also mistaken when it stated that 
Sci?koffs position had not changed. On the contrary, not only 
had he disclosed a good deal of information to the prosecutorial 
authorities, but he had found himself severed from the case in 
which he could have gone to trial as a joint defendant rather 
than have the focus upon himself exclusively. 

We believe that the Court below misinterpreted Santohello 
V. New York, supra.- 

In Santohello. this Court enforced an off-the-record 
promise. In the case at bar, the promise is on the record and 
unmistakable, containing no qualifications or conditions. 

In the Davidson case, for example, which is technically not 
before this Court, but which is part of the opinion on which 
Selikoff is based, the Court below refused to even order a 
hearing c-. a claimed broken sentence promise where the trial 
attorney, under oath, stated that the Judge had broken his 
promise, and, in the Appellate Division, the prosecution had 
even consented to a hearing. 

We believe, therefore, that the opinion be'ow *s so at war 
with Santohello, that clarification of the Judge’s role in the plea 
bargaining system must be, once and for all, clarified. 


2. Saniohetio was successfully argued by the writer of this petition and, therefore, 
the writer is quite familiar with Saniohetio. 



a 







II 


REASONS FOR GRANTING THE WRIT 

1 . 

The plea of guilty interposed by Selikoff was in response to 
an unqualified and unconditional promise by the Trial Judge 
that he would not be incarcerated. Petitioner’s due process rights 
were violated when the Court, sua sponte, refused to honor the 
bargain at sentence despite unanimous agreement between the 
District Attorney and the defense that the bargain should be 
upheld. Nor was there any matter In the presentence report 
which indicated any representation. 

It is submitted that Santobello v. New York, supra, if it 
means anything, stands for the proposition that a plea bargain 
made in good faith must be enforced. In the analysis of the New 
York Court of Appeals opinion, supra, we have demonstrated 
that the Court of Appeals was absolutely incorrect in certain 
assumptions that it made about the Selikoff case. There was a 
compliance with the statute (390.20, Subd. 1, CPL; see, People 
V. Aiss, 29 N.Y.2d 403). 

The position of Justice Gulotta in the Appellate Division 
(now Presiding Justice of that Court) is extremely cogent and 
recognizes that any determination that does not uphold the plea 
bargain as made, in essence destroys the entire concept of plea 
bargaining. 

i 

For example, if the Court is deemed to reserve and possess 
the right to renege on a plea bargain for its own subjective 
reasons, then may not a defendant do the same thing? Yet, in 
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People V. SanwbcUo, 39 App. Div. 2d 654 (1st Dept.) and 
People V. Chadwick. 33 App. Div. 2d 267 (2nd Dept.), the State 
of New York has held that a defendant has no right to withdraw 
his plea of guilty but, on the contrary, it must be specifically 
performed. 

What kind of plea bargain do we have if one of the parties 
thereto is not bound by it? It is an absolute fraud upon the 
defendant and a mockery of justice to rule that the defendant is 
at the mercy of the whims of the Trial Judge in negotiating a 
plea. 

We ask this Court to recognize that Santobello wanted to 
withdraw his plea of guilty, but the Appellate Division refused 
to permit this and declared that the promise made by the 
District Attorney would be enforced and that the defendant 
Santobello had not right to withdraw his plea of guilty (39 App. 
Div. 2d 654). 

We must bear in mind that there was no change in 
circumstances which warranted the Trial Judge in rejecting the 
plea bargain {North Carolina v. Pearce. 395 U.S. 711). 

The interpretation placed upon plea bargaining by the 
Court of Appeals, namely that a Judge always impliedly retains 
the right to reject it, renders the entire concept meaningless. 

It is the position of the defense, and of the petitioner tierein, 
that once a plea has been accepted and interposed, the Trial 
Court no longer retains any power, but merely must perform the 
ministerial act of imposing the sentence promised. We are not 
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talkinc about a situation where consent is given by the defendant 
to ^hdl^aw. Nor are we talking about a situat.on where there 
has been an obvious deception. In the case at bar inhere had been 
no ef?o^ on the part of either of the parties to the case tha s 
the nrosecution or the defense, to cause a withdrawal of the plea, 
nor* had there been any allegation of deception practiced by 

anyone. 

The Court itself presided at a trial of eo-defendants of 

Selikoff who elected to go it 

acQuitted It appears th.- durtng that trtal, the Court satd 

learned certain things about Selikoff which 

report nor either parly had apparerttly believed to be of moment. 

It must be presumed, however, that the District A Homey 
was well aware of these faets since the pro.secutton witnesses m 
that trial were undoubtedly interviewed by the Distric A tor y. 

K all parlies had pleaded guilty, of course, there would he 
no problem here at all. The Trial Court did not indicate that any 
new information had been brought to its attention by th 
Probation Department or by the District Attormy or 

counsel. Apparently it was „ 

acquired during the trial, and tt ts obvtous that P' “ 
Selikoff, never had an opportuntty to confiont th 
fglinst hint in the trial, nor to give evidence ,n h- own behalf, 
(See Sixth Amendment; United States v. ^ f/f ^,7 

1323 (2d Cir. 1970); United States v. ^ 

(8th Cir. 1970); United Slates v. King. 410 F.2d 1127 (9tn c 

1969))^ 
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Thus based upon this unilateral uncontradictpd mfor.nation 
so far as ’selikoff is concerned, the Court assumed the verity 
thereof, and decided to sua sponte abrogate the promise which it 
had made. This is an intolerable and disruptive 
must not be condoned. (See. mitccl States v. Sohmon 422 F^2d 
1110 (7th Cir. 1970); Haller- Robbins. 409 F.2d 557 (Ist Cir. 

1969).) 

In Boykin v. Alabanw. 395 U.S. 328, the Supreme Court of 
the United States explained: 


“A plea of guilty is more than a confession which 
admits that the accused did various acts; it is 
itself a conviction; nothing retnains but to give 
judgment and determine punishment" (emphasis 

ours). 


It should be noted, of course, in tbe case at bar, since the 
Court had promised that it would not impose incarceration as 
part of the sentence, ihe only judgment that could be imposed 
was one of probation and/or a fine. 

When the Court, out of the clear blue sky, decided that It 
would not honor its prior commitment, it directly v.olated the 
letter and spirit of Boykin v. Alabama, supra. 


In Kercu-val v. United Stales. 274 U.S. 220, 223, the 
Supreme Court ruled; 

“A plea of guilty differs in purpose and effect 
from a mere adifiission or an extra judicial 
confession; it is itself a conviction. Like a verdict 
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of a jury, it is conclusive. More is not required; 
the court has nothing to do but give judgment 
and sentence.” 

Under the foregoing circumstances, can there by any doubt 
whatsoever but that the Court below and the Trial Court was 
incorrect in its interpretation? 

Many situations come readily to mind in which a defendant 
may protest his innocence altogether and still offer to plead 
guilty intelligently, deliberately, and freely. In the case at bar, 
Selikoff maintained that the case in which he pleaded guilty was 
the weakest case against him. The reason he took the plea was 
because of the fact that the other indictments, he felt, were 
stronger. As a matter of fact, two co-defendants in the rase m 
which he pleaded guilty were acquitted, which seems to justify 
his own feeling that it was a weak case. 

Be that as it may, one of the situations one can envisage is 
the following: A man accused of murder might well offer to 
plead to manslaughter if he were convinced a jury might not 
believe his claim of self-defense or accident as opposed to the 
witnesses who would give testimony supporting malice and 
deliberation (Cf. North Carolina v. Alford, 400 U.S. 25 (1970).) 


Another instance might be a three-time “loser protesting 
innocence, who might well prefer to plead to a misdemeanor 
instead of running the risk that a jury might believe that he had 
committed an armed robbery dr other serious felony. 

There are many other instances where defendants face 
serious charg,es, particularly those who have prior criminal 
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records, who are found in incriminating circumstances or who 
may be aware that alleged victims of the crime will testify 
against them. Such defendants may very well wish to plead 
guilty to a lesser offense rather than face a possible heavy 
sentence on conviction of a higher charge, despite their honest 
belief in their own innocence. 

What the Court did here in effect, by refusing to accept and 
honor its promise, was to expose Selikoff to much greater 
punishment. This we shall deal with in a future Point. 

II. 

The Trial Court exposed Selikoff to double jeopardy and 
violated his rights to due process of law by demand that he 
withdraw his plea upon pain of being sentenced to incarceration 
in spite of the Court's promise to the contrary at the time the 
plea was interposed. Withdrawing the plea would expose 
Selikoff to considerable additional jeopardy and punishment. 

In Green v. United Stales. 355 U.S. 184, 187, the Supreme 
Court of the United States interpreted the provision of the Fifth 
Amendment of the Constitution, explaining that it: 

“. . . was designed to protect an individual from 
being subjected to the hazards of a trial and 
possible conviction more than once for an alleged 
offense. . . . The underlying idea ... is that the 
state with all its resources and power should not 
be allowed to make repeated attempts to convict 
an individual for an alleged offense, thereby 
subjecting him to embarrassment, expense and 
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ordeal and compelling him to live in a continuing 
state of anxiety and insecurity, as well as 
enhancing the possibility that eventually, though 
innocent, he may be found guilty.” 



See also, Benton v. Maryland, 395 U.S. 784. 

In North Carolina v. Alford, supra, the Supreme 
Court of the United States by a 6-3 majority held: 

; . While most pleas of guilty consist of both a 

waiver of trial and an express admission of guilt, 
the latter element is not a constitutional requisite 
to the imposition of criminal penalty. An 
i individual . . . may voluntarily, and knowingly, 

and understandingly consent [to a plea] even if he 
is unwilling or unable to admit his participation 
in the acts constituting the crime” (Id. at 37). 

In Alford, supra, the Supreme Court further explained (Id. 
at 38): 

“Our holding does not mean that the trial judge 

must accept every constitutionally valid guilty 

I plea merely because a defendant wishes to so 

plead. A criminal defendant docs not have an 

’ absolute right under the Constitution to have his 

guilty plea accepted by the court . . . although 

the states may by statute or otherwise confer such 

, a right. Likewise, the'states may bar their courts 

■ from accepting guilty pleas from any defendants 

who assert their innocence. . . .” 

i 

i 


i 
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In the case at bar, however, it must be borne tn mind that 
the petitioner had pleaded guilty with the concurrence and 
approval of the Court and the prosecutor. So the issue here is 
not whether the Court should accept the plea of guilty, since 
plead of guilty is already a fail accompli, f he issue is whether or 
not, having accepted it and approved it, can the ^ 

arbitrarily and unilaterally refuse to honor its commitments 

pursuant to that acceptance?^ 

Since it has been held in Boykin v. Alabama, supra, that a 
plea of guilty is the same as a verdict of a jury, and indicates an 
acquittal of the other charges which were pending against nn, 
fo^he Court below to have said that nevertheless Schkoff could 
be tried for those other offenses, or that Selikoff could receive 
additional punishment over and beyond that which was 
promised, is an obvious exposure to double jeopardy and dou 
punishmem. As a mailer of fad, in Green v. 0 ..r«/ 
l,nra. ihe Courl reasoned lhal ihc detendanl was enlillcd lo he 
benefit of the plea of autrefois acquit or former acquitta 
stemming from the jury's implied acquittal of the other counts. 
In the Green case, they were referring to murder first degree. 

The issue herein has been considered by the United States 
Court of Appeals for the Sixth Circuit, number 72-1792 (Civil 
38347), decided April 24, 1973. The case was Rivers v. Lucas. 

Rivers v I ucas. supra, was consistent with a prior decision 
of thfsfxth Circuit in LireeJ v. Kropp. 425 F.2d 1095 (6 Cir. 

1970). 

-, Thus i, is paten, that New W could legislatively forbid lesser pleas, but if i. 

perntUs them at all then the courts may not arb.trarily refuse to enforce them as made. 
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In Rivers, it appears that the defendant has been charged 
with murder first degree, but pleaded guilty to manslaughter. 
Uter, an appeal reversed that conviction by plea of guilty and 
nevertheless the Michigan Court held that the defendant Rivers 
could be retried on the murder charge. The Sixth Circuit which 
had the cases on luihcus corpus, decla'-ed that that was incorrect, 
and that Rivers could only be retried for manslaughter or a 
lesser count. 

The Sixth Circuit referred to Green v. United Slates, 354 
U.S. 184, wherein the Supreme Court discussed the history and 
developrnent of the double jeopardy clause. A defendant can be 
tried a second time for the same offense following a successful 
appeal from a prior conviction. But the higher counts are not 
reinstated. See North Carolina v. Pearce, 395 U.S. 711 (1969). 

In Price v. Georgia, 398 U.S. 323 (1970), the Supreme • 
Court held that a jury conviction of manslaughter implied an 
acquittal of the charge of murder, and the defendant could not 
again be subjected to the hazard of a murder conviction 
following reversal of the manslaughter conviction. The Court 
emphasized that the prohibition against double jeopardy is not 
one against being twice punished, but is concerned with the 
“risk” or hazard of conviction of an offense of which a person 
has been acquitted. 

The Sixth Circuit declared in Rivers that the acceptance of 
a plea to an included lesser offense was a determination that the 
right to prosecute the defendant on the more serious offenses 
had been relinquished (Slip opinion p.5); 
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“The effect of the entire transaction, for double 
jeopardy purposes, is the equivalent of a jury s 
refusal to convict on the more serious charge. 

Only if this is true may a defendant seek review 
of his conviction without being faced with the 
•incredible dilemma’ of choosing between a legal 
right of appeal and the possibility that success 
will revive the hazard of conviction of a charge 
which the prosecution had willingly abandoned 
in the exchange for his plea” Mullreed v. Kropp. 
supra, at 1102. 

“The continuation principle of jeopardy makes it 
possible for appellee Rivers to be tried again for 
the same offense of which he was convicted by 
his guilty plea (manslaughter), but his successful 
appeal did not open the way for him to be once 
again subjected to the risk of a prosecution for 
murder.” 

Since it is apparent that the plea of guilty herein was the 
equivalent of a jury verdict of guilty, the Trial Court had no 
right, without an appropriate motion being made, to vacate that 
on its own. (United States v. Jorn, 400 U.S. 470.) 

Ill. 

The plea bargain and its aftermath considered. 

The Court during the allocution of the petitioner at his plea 
arraignment, rirn spon,e. placed on the record the following 
promise which indicated a culmination of a series of conferences 
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with the defense and with various high eschelon representatives 
of the People: 

“The Court; At this point Mr. West I 
would like to place on the record, Sheldon 
Selikoff, I have had a number of conferences 
with your attorney and with representatives of 
the District Attorney’s Office with regard to the 
cases against you. Based upon the results of the 
conferences and conversations and the fact and 
representation made to the Court, 1 indicated to 
the attorney and / am now indicating to you that 
in my opinion in the interest of justice that no 
incarceration of you is required and ha.sed upon 
this plea as to what other sentence / shall impose. 

/ do not know and / make no promises. Do you 
understand that? 

Sheldon Selikoff: Yes, sir." (Emphasis 
ours.) 

At the time of sentence on the 16th of August, however, the 
Court abruptly announced that it would not abide by its promise 
at the plea session, but that it would offer Selikoff an 
opportunity to withdraw' his plea of guilty, thus reviving all four 
indictments, and prepare for trial thereon. 

Defense counsel Lanna notified the nisi prius judge that his 
client would not withdraw his plea, but would expect fulfillment 
of the promise. The colloquy indicates that there were protracted 
and in depth discussions with the defense and several Ass'stant 
District Attorneys, including the Chief Assistant. It appears that 
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the Trial Court wa, therefore, fully apprised of all of the 
circumstances concerning the pleas. It is manifest that the Trial 
Judi n as prohably more fully informed about this particular 
defendant s backfiround than mo.s: others who take pleas in dew 
of the numerous conferences the Court conceded it had 
conducted with counsel for Selikoff and several prosecutors. 

It IS submitted that in most cases, a Court may learn 
somewhat more about a person after a full trial. In the case at 
bar, however, petitioner relinquished his trial rights to interpose 
the pleas of guilty in satisfaction of all charges. 

Thus, whatever was adduced about him at the trial of the 
o ler defendants had the unbridled leeway of an inquest, since 
Selikoff was not present and could neither cross examine, nor 
contradict what was asserted by any witness. The Trial Court 
incomprehensibly, apparently “believed” all the bad things that 
may have been adduced about Selikoff at the trial of the others 
despite the fact that the jury acquitted the others. 

No plea of guilty is worth a“tlnker’s damn” if a Court may 
umlatera ly disavow its promises which induced the plea because 
of a fickle change of mind. 

It was just this type of indifference and capriciousness 

fSupreme Court in Santobello v. New York. 
4U4 U.S 257 to unanimously reverse and direct that there must 
be specific performance of such plea bargains! 

T^e quotations, infra, from the sentence minutes ought to 
be sufficient to convince this Court that the Trial Judge erred 
and that it should grant certiorari and then reverse and direct 
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specific performance of the promise. This is particularly true, 
since the Trial .ludge did not reserve the right to rescind the 
promise as some judges, including himself we were told, 
frequently do. The colloquy, inter alia. v;as as follows (A11-13): 

“The Court: . . . Accordingly, Mr. 
Selikoff, this Court hereby giants you the 
opportunity to withdraw your pleas as heretofore 
made as to the two indictments. 

Now, what is the decision? 

Mr. Lanna: If Your Honor, please, with all 
due respect to me Court, Mr. Selikoff is not 
desirous of withdrawing his pleas of guilty as 
heretofore entered on May 12th 1972 during the 
course of the trial under Indictment No. 997 of 
the year 1970. Those pleas being entered to both 
that indictment and Indictment No. 606 for the 
year 1970 in full satisfaction of those indictments 
and also Indictments No. 998 and 999 for the 
year 1970. 

May I state for Your Honor although I am 
not aware of what is in the pre-sentence report 
except to what Your Honor has already 
indicated, that we predicate our refusal, first, on 
the ground that we do not wish to withdraw 
those pleas. Secondly, I believe that legally, and 
despite what Your Honor may extract from that 
pre-sentence report, we have an absolute right 
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not to withdraw them and to permit them to 
stand. I think the authority along those lines is 
the case of North Carolina against Alford, 400 
U.S. 25, which was also followed in People 
against Fooks, 21 N.Y. 2d 338, and People v. 
Creazzo, 39 App. Div. 2d 748, and, of course, 
Alford, Your Honor undoubtedly knows, dealt 
with a situation where it was the defendant who 
was desirous of withdrawing a plea of guilty and 
the Court in North Carolina wouldn’t permit it, 
and they went up to the U.S. Supreme Court. 
The Supreme Court, in substance, said that there 
may be many reasons wby a person who 
professes his innocence may yet wish to eiitcr a 
plea of guilty to particular charges, perhaps so 
similar to the person who is gun shy and does not 
wish to go into combat, similar to the person 
who does not wish to expose himself to the 
possibility of a conviction with an onerous 
sentence which might be imposed. Therefore, 
even though he professes his innocence, he would 
rather play it safe, so to speak. 

However, there is yet another ground where 
in this case Mr. Selikoff has a right to continue 
his plea. As Your Honor undoubtedly recalls, we 
had rather extensive discussions in chambers 
during the course of the trial under Indictment 
No. 997 for the year 1970, at which time / believe 
several representatives of the District Attorney’s 
Office were there. Mr. West, who was the Chief 








25 


Trial Counsel. Mr. Christiansen, who was 
assisting him. and at one stage or another we had 
Mr. Moley. who I believe is in charge of that 
Trial Division, if that is his proper title, and, of 
course, Mr. Thomas Tacelle. who is Chief 
Assistant District Attorney of this County. We 
discussed with you the circumstances 
surrounding this indictment as well as Indictment 
998 and 999 for the year 1970, and its my 
recollection that in addition to myself, the 
attorney of record for Mr. Selikoff 1 being trial 
counsel, as Your Honor might recall, Mr. 
Scancarclli and 1 both informed Your Honor that 
although we felt Mr. Selikoff was not under 
Indictment 997 of the year 1970 truly criminally 
implicated in it, we were most concerned 
regarding Indictments 998 and 999 for the year 
1970, and in addition to that fact we pointed out 
to you Mr. Selikoffs background, that he had a 
prior problem in the Federal Courts out of 
Newark, New Jersey district, and it’s my 
recollection that the District Attorney and his 
representative or representatives, depending upon 
which time we are speaking of were all there and 
they certainly were aware of what their case file 
had as regards whatever Marx’s testimony was 
going to be and they were willing to accept these 
pleas and did state .at the time that they would 
have no recommendation as to sentence. 
(Emphasis ours.) 

As the dissent in the Appeliate Division indicated, 
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“On the other side of this coin, i.e., where a 
defendant has demanded the right to withdraw 
his plea and the People have insisted on specific 
performance of the plea bargain, both this Court 
in People v. Chadwick (33 A.D. 2d 267) and the 
First Department in People v. SantoheUo (39 
A.D. 2d 654) have required specific performance. 
In contrast, here we have the defendant 
demanding specific performance. 

The law must he fair and there is little justice in 
adopting or pursuing a rule which does not apply 
equally to The People and to the defendant." 
(Emphasis supplied.) 


IV. 

A valid plea bargain was entered into between the Court, 
the District Attorney and the petitioner whereby Sclikoff 
pleaded guilty to the charges of grand larceny second degree and 
obscenity second degree in compromise of all outstanding 
charges. The plea bargain expressly declared through the lips of 
the Trial Judge, himself that petitioner would not be 
incarcerated, but that he might otherwise be punished, 
presumably through probation or fine. The Court unilaterally 
and without the consent of the petitioner broke this plea bargain 
and interposed a 5 year sentence and a fine. The facts arc not in 
dispute. 

The petitioner, his counsel, the District Attorney and the 
Court had numerous conferences not only with the trial 
Assistant District Attorney, but with high echelon personnel 
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from the District Attorney’s office, and completely explored every 
aspect of the Sclikoff cases. Finally there was an agreement 
which was struck whereby the petitioner consented to interpose 
pleas of guilty to two indictments, namely grand larceny, second 
degree and obscenity, second degree in exchange for a promise 
that all of his outstanding indictments would be merged into 
these and that under no circumstances would he be incarcerated. 

The Trial Court did not make the plea of guilty conditional 
and did not reserve the right to direct a withdrawal as is 
sometimes done by judges, and we understand is sometimes 
done by Judge Burchell himself. It is very significant, therefore, 
that Judge Burchell made this an unconditional promise which 
was bilateral. There is no doubt whatsoever that the District 
Attorney agreed to this, the Court agreed to it, and Selikoff 
consented to it. 

The Trial Court, on the day of sentence, was confronted 
with the paradox that Selikoff had pleaded guilty with a promise 
of no incarceration, and two co-defendants who did go to trial 
were acquitted. Only a cooperating co-defendant, that is 
cooperating with the District Attorney, had also pled guilty, 
and, therefore, despite all of the indicements which had been 
returned by these grand juries in Westchester County, it 
appeared that the Court would have no one to send to jail for 
any extended period of time. 

We state this in a rather glib conjecture because the actions 
of the County Court are otherwise inexplicable. 

Without denying that it had made a categorical promise to 
the petitioner that it would not incarcerate him, the Trial Judge 
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at the time of sentence declared that after going through the trial 
of the other defendants in the case, it had learned certain 
additional facts of which it was not aware at the time that the 
plea bargain was struck. No allegation of deception is even 

suggested. 

The Court therefore declared that it would unilateially 
break the promise and plea bargain, but would offer an 
opportunity to Selikoff to withdraw his pleas of guilty and 
reinstate all of the indictments and counts which had previously 
been extant.^ 

This means of course, that Selikoff would be facing trial on . 
four (4) indictments, and that he had been severed from the 
instant case by virtue of his prior plea of guilty which had been 
interposed during the trial itself. He had also made certain 
admissions, and discussed these matters with the probation 
department and prosecutors. His counsel had unquestionably 
disclosed many matters which otherwise would not have been 
revealed had there been no plea bargain. 

Additionally, one of the reasons for accepting the plea 
bargain was that Selikoff, while not concerned about the 
indictments particularly to which he pleaded guilty, was 
concerned about two other indictments which were merged into 
it in satisfaction of the plea agreement. (See colloquy at 
sentence, supra.) 


4. Under the Tnal Judge’s view, he might even direct withdrawal of a plea after 
judgment./tnn< pro lum. if the jurist claimed to have learned additional “facts . No p ea 
is safe so long as this case is law. 
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In other words, Sclikoff indicated that he would not 
ordinarily have pled guilty to anything had it not been for the 
fact that he was concerned about the other two indictments 
against him. Only because of the offer to consolidate all of his 
outstanding indictments and permit him to plead guilty in 
resolution of the entire package, did he agree to plead guilty. 
The Court now vainly hoped to force him in status quo ante. 
which of course, meant that he would be facing charges on four 
indictments, which had induced his plea of guilty in the first 
place. 

The Court indicated that a Mr. Marks had testified and 
revealed certain things that the Court was not aware of 
concerning Selikoffs role in certain criminal enterprises. 

The defense counsel, Mr. Unna, however indicated that 
Marks had not been subject to cross examination by Selikoff at 
the trial, since Selikoff had pleaded guilty during the trial, and, 
furthermore, there was no testing of the credibility of Marks 
with respect to allegations against Selikoff which of course he 
could make without challenge. 

The most important factor, however, was that Selikoff 
declared that he declined to accept the Judge’s offer to withdraw 
his pleas of guilty and insisted upon the fulfillment of the plea 
bargain. (Cf. United States v. Jorn. supra.) 

It is. submitted that Selikoff was absolutely justified in his 
position, and the decisional law backed by him completely. By 
coincidence, the author of this brief successfully argued the case 
of Santohello v. New York. 404 U.S. 257, wherein this Court 
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unmistakably declared that where a plea is 
barcain must be fulfilled. The pcUtioner according to of the 
iustices might be >'cn the option to withdraw the pica bargain 
SeT^e::! circumstances where tt has H=en hr„ en hm ^s 
at the option of the petitioner and no one else. In other words 
the DisLt Attorney and the Court had no option to comp 1 
withdrawal of a pl=a bargain without ° 

petitioner, (tlmrerf Srrrrc.t v. Jorn. supra; Sanlohelh. supr .) 

In Peopk V. SanlobeHo. 39 App. Div. 2d « 5 . Oeave to 
anneal denied) which is the decision of the Appellate Dtvtston 
FirsX"™-! upon the remand from the Supreme Court of 
The United States, the Appellate Division clearly declares tha a 
defendant who interposes a plea of guilty, pursuant to a p 
bal^l cannot withdraw tha. plea, and that the plea hargatn 

must be fulfilled as made. 

Tliere the Court declared, inter alia :. 

“On the record, as held by the United States 
Supreme Court, the defendant ‘bargained and 
negotiated for a particular plea in order to secure 
dismissal of nwre serious charges, but also on 
condition that no sentence recommendation be 
made by the prosecutor . . . . U was held that 
under the circumstances, this Court shou 
•decide whether the circumstances of this case 
require only that there be specific performance ol 
the agreement on the plea, in which case 
petitioner should be resentenced before a 
different judge, or whether in view of the State 
Court, the circumstances require granting the 
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release sought by the petitioner, i.e., the 
opportunity to withdraw his plea of 
guilty .... On the record, it conclusively 
appears that the defendant’s plea of guilty was 
entirely voluntary and intended in itselt as a 
complete act in a final disposition of the charges 
against him, with the sentencing function to be 
exercised as a matter of course following a 
performance of the prosecutor’s promise. This 
defendant, not inexperienced in criminal 
proceedings, and represented by counsel of his 
choice, knew well the nature and effect of his plea 
of guilty .... There was no certain coercion or 
overreaching on the part of the prosecution; the 
prosecutor’s promise did not deprive the 
defendant’s guilty plea of the “character of a 
voluntary act"; nor is the vacatur of the plea 
required on the basis that there is an outraged 
sense of fairness’ . . . . ” 


The Court continued and declared: 

“Here, due process in the interests of justice will 
be fully served by a remand for sentence with the 
specific performance of the prosecutor s promise. 

(See, e.g.. People v. Keehner, 28 A.D. 2d 695, 
affd, 25 N.Y. 2d 884 -’’ 

In short, the District'Attorney and the Judge, as well as the 
defendant in the Santohello case, were bound by ‘he Plca 
bargain that was made and the Appellate Division declared that 
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it must be enforced as made and could not be unilaterally 
renegotiated or revoked or withdrawn. 

V. 

The Court of Appeals agreed with this Court that plea 
bargaining serves many useful purposes and is essential ti the 
survival of an orderly administration of criminal justice. Yet, the 
determination that a fickle Trial Judge unilaterally may break a 
plea bargain, made without reservation, renders this concept an 
utter nullity since only one parly is bound. 

In our analysis of the Court of Appeals opinion, supra, we 
have quoted several passages wherein the Court of Appeals 
notes how important plea bargaining is to the euiviva! of ihc 
criminal justice systent. It also notes that only a Judge can 
permit the withdrawal of a plea of guilty, but a defendant who 
feels that he has acquired information which if made known 
would have caused him to go to trial, he’s “out of luck’'since he 
has no way of enforcing a withdrawal of his plea of guilty. 

If fundamental fairness and equal protection of the laws 
and due process mean anything, it means that a defendant must 
be accorded the right to enforce a plea bargain that has been 
made without deception as herein and no Judge may be given 
the right to arbitrarily refuse to enforce such a bargain once 
made, absent fraud. 

0 

Just as a defendant is bound by a bargain made, which in 
retrospect he is not too happy with, so, too, must a Judge be. 
bound by a bargain he has entered into with which, in 
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retrospect, perhaps, he is not overjoyed. (Coppcdf’c v. Vniti 
States. 369 U.S. 438); 


“When society acts to deprive one of it-: inemh^is 
of life, liberty or property, it takes its most 
awesome steps. No general respect for, nor 
adherence to, the law as a whole can well be 
expected without need for prompt, cminenth fair 
and sober criminal law procedures. The methods 
we employ in the enforcement of our criminal 
law have aptly been called the measures by which 
the quality of our civilization may he judged" 
(Emphasis ours.) 

CONCIAISION 

The petition for certiorari should be granted. 

Respectfully submitted, 

s/ Irving Anolik 

Attorney for Petitioner 
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APPENDIX 

ORDER OF AFFIRMANCE OF THE (01 RT OF 
APPEALS OF THE STATE OF NEW YORK 

(Filed October 10, 1974) 

Court of Appeals 
State of New York 

The People of the State of New York, 

Respondent, 

-against- 

Sheldon Selikoff, 

Appellant. 

Orders of the Appellate Division, First Department 
affirmed. Opinion by Chief Judge Breitel. 

All concur. 
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BREITEL, Ch. J.; 

S-r 

taKing F • j /,r if tVip cnurt cannot or will not 

♦r. hf «ientenced as promised, or, it ine coun tdiu 

,en.ence as promise, whether 'ha ts enutled to no 

more than the right to withdraw his guilty plea. 

In each case the order of the intermediate appellate court 
affirming the conviction should be affirmed. 

Throughout history the pumshment to be 
wrongdoers has been subject to 

p[ea Bargain in Historical Perspective, 23 But.alo L. Rev. 4W, 
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500-501). Plea negotiation, in some form, has existed in this 
country since at least 1804 (see, id. at 512). Even in England, 
where there are no public prosecutors, no inflexible sentencing 
standards, and considerably less pressure on the trial courts, a 
limited form of plea negotiation seems to be developing 
(compare. Cooper, Plea Bargaining: A Comparative Analysis, 5 
N.Y.U. J. Int. L. & Pol. 427, 435; Thomas, Plea Bargaining and 
the Turner Case, 1970 Crim. L. Rev. [Eng.] 559, 561-565, with 
Davis, Sentences For Sale: A New Look at Plea Bargaining in 
England & America, 1971 Crim. L. Rev. [Eng.] 150, 223, 225). 
Moreover, convictions upon guilty pleas, pleas probably to 
lesser crimes, have been high since 1839 both in rural, where 
there is little trial court congestion, and in urban areas, where 
there is much congestion (1974 N.Y. Judicial Conference Annual 
Report, A-97 - A-99, A-129; Moley, The Vanishing Jury, 2 So. 
Calif. L. Rev. 96, 107, 109). History and perspective suggest, 
then, that plea negotiation is not caused solely, or even largely, 
by overcrowded dockets. This is not to say, however, that plea 
negotiation is not acutely essential to relieve court calendar 
congestion, as indeed it is (President’s Commission on Law 
Enforcement and Administration of Justice, The Challenge of 
Crime in a Free Society, 135 [1967]). In budget-starved urban 
criminal courts, the negotiated plea literally staves off collapse of 
the law enforcement system, not just as to the courts but also as 
to local detention facilities. 

Plea negotiations, of course, serve many other needs. They 
relieve the prosecution and the defense too, for that matter, from 
“the inevitable risks and uncertainties of trial” (President’s 
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Commission Report, supra, at 135). The negotiation process 
which results in a guilt> plea telescopes the judicial process ar-.J 
the necessarily proti acted intervals involved m charge, trial, and 
sentence, and even appeals, hopefully starting the offender on 
the road to possible rehabilitation (see, Santohello 
404 IJ.S. 257, 261; Brady v. United States, 397 U.S. 742, 752, 
American Bar Association Project on 

Justice, Standards Relating to Pleas of Guilty, 40-41 [1968]). 
The process also serves significant goals of law enforcement by 
permitting an exchange of leniency for information and 
assistance (President's Commission on Uw Enforcement and 
Administration of Justice, Task Force Report; The Courts, 10 

[1967]). 

Perhaps most important, plea negotiation serves Jhe ends of 
justice It enables the court to impose “individualized” sentences 
an accepted ideal in criminology, by avoiding mandatory, harsh 
sentences adapted to a class of crime or a group of offenders bu 
inappropriate, and even Draconian, if applied to the individual 
before the court (Newman, Conviction; The Determination of 
Guilt or Innocence Without Trial, 112-115 [1966]). Obviously no 
two defendants are quite alike even if they have committed in 
legal definition, identical offenses. The negotiation process often 
brings to light mitigating circumstances unknown when the 
defendant was charged (Enker, Perspectives in Plea Bargaining, 
in Appendix A to Task Force Report supra, at 110). 

“[C]riminal conduct must be described in 
generalized terms. The rules must sweep together 
identical acts with their markedly different actors 
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amid infinitely variable circumstances. So, as the 
chancellor and the general verdict of the jury 
softened the impact of common law rules in the 
civil law field, so discretion functions to provide 
the selectivity needed in criminal law 
enforcement. Thus, the respectable businessman 
who inadvertently carries a pistol across state 
lines need not be treated as the gangster who is 
caught with an unlicensed revolver. Nor need the 
nurse who technically violates the narcotics law 
be treated as a criminal because she unwisely 
administered to a patient in excruciating 
pain .... 

[T]here is the much-maligned, but almost 
universally used, discretion by prosecutors and 
courts in accepting lesser pleas. . . .It is 
sometimes a finer adjustment to the particular 
crime and offender than the straight application 
of the rules of law would permit.” (Breitel, 

Controls in Criminal Law Enforcement, 27 Chi. 

L. Rev. 427, 431-432; see, also, Newman, op. cit., ' 

supra, at 112-129 [1966]) 

Plea negotiations serve other laudable purposes (see, 

Newman, op. cit., supra, at 105-111; Enker, supra, at 109-110). 

Like procedures to protect the integrity of the factfinding 
process at trial, still-developing modern practices are available to 
assure the integrity of the guilty plea (see, e.g.. People v. White, 

32 N Y 2d 393, 399^; People v. Flowers, 10 N Y 2d 315; ^ 

I 

t 


1 

r 

I 


<3 5 % 










7a 


\ 




Opinion of the Court of Appeals 

People V. Nettles. 30 N Y 2d 841; see, generally People v. Nixon. 
21 N Y 2d 238*; ABA Standards. 1.5 - 1.7). Where a 
defendant denies guilt, or if the court believes defendant may be 
innocent, and the guilty plea is not otherwise justified as 
knowingly and intelligently made, the guilty plea may be and 
should be rejected (see, e.g.. People v. Beasley, 25 N Y 2d 483- 
People V. Nixon. 21 N Y 2d 338, 351, supra; People v. Serrano. 
15 N Y 2d 304; see, also, North Carolina v. Alford, 400 U.S. 25, 



In People v. SeUkoff. the first of the three appeals before 
the court, defendant, in Westchester County Court pleaded 
guilty to second degree grand larceny in full satisfaction of 38 
counts in three indictments arising out of a complicated real 
estate “swindle.” Defendant also nlcadcd guilty to obscenity in 
the second degree in satisfaction of another fourth multi-count 
indictment. In accepting the guilty pleas, the pleading court 
stated on the record that based on the representations made by 
the prosecution and defense counsel, as well as on the facts 
known to him, it was his then opinion that no sentence of 
imprisonment would be imposed. Subsequent to the pleas, the 
same judge presided at the trial of the co-defendants. As the 
result of his experience in the trial, the judge concluded that the 
pleading defendant’s role in the fraudulent scheme had not been 
peripheral, as he had been advised during the flea negotiations, 
but that defendant had been a principal participant. Tlie pre- 
sentcnce report stated that defendant denied both his role in the 
fraud and his guilt of the obscenity charge. 


*Sce. cert. den. Robinson v. New Yor , 393 U.S. 1067. 


\ 

(aS\ 












8a 





• ! 



I 

\ 



i 

\ 


i 

/ ‘ 
j 



1 

I 

I 

1 

i 


Opinion of the Court of Appeals 

On sentence, based upon his later information and views, 
the sentencing judge stated that he could not and would not 
perform his conditional promise of no imprisonment. He offered 
defendant an opportunity to withdraw his guilty pleas. 
Defendant rejected the opportunity and insisted on performance 
of the “promise." Consequently, the court sentenced defendant to 
an indeterminate five-year sentence on the grand larceny charge 
and a $1,000 fine on the obscenity charge. The Appellate 
Division affirmed the convictions (41 A D 2d 376). 

In People v. Campbell, the second appeal before the court, 
defendant, after a preliminary hearing on charges of felony drug 
possession, was held for action by the grand jury. Thereafter, at 
direction of the grand jury, a prosecutor’s information charging 
only misdemeanor drug offenses was filed in New York City 
Criminal Court. Following negotiations between defense counsel 
and the prosecutor, the charges were reduced to loitering for the 
purpose of using or possessing a dangerous drug (Penal Law, § 
240.36). The prosecutor stated on the record that he would 
recommend to the court that no prison sentence be imposed, 
and, supposedly, off-the-record, he had stated to defendant and 
his counsel that if it were imposed, then the People would not 
oppose a motion to withdraw the plea. The full negotiation and 
agreements were not on any record and the last conditional 
promise was never disclosed to the pleading court. 

When arraigned for his guilty plea, defendant stated that 
the only promise which induced his plea was that the People 
would recommend a fine or probation. Defendant, in response 
to a question, asserted that there were no other promises. The 
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prosecutor, who had handled the plea negotiations, made the 
record inquiries of defendant, and stated that the only promise 
had been that the People should recommend probation or a line. 
The pleading court, howeser, informed defendant, in emphatic 
terms, that the prosecutor’s recommendation was merely 
advisory and in no way binding upon the court. Defendant was 
also informed that a prison sentence might well be imposed, if, 
after reading the pre-sentence report, the court deemed it proper 
ITie court asked whether this was understood and the defendant 
gave an affirmative response. IHe court also inquired whether 
defendant still wished to plead guilty or did he wish o 
“withdraw” his plea. Defendant stated that he still would plead 
guilty. At sentence, the court, in light of the sixty-nine-year old 
defendant’s extensive criminal narcotics record consisting o. . 
arrests or convictions, adv ised that he would impose a three- 
month sentence of imprisonment. Ihe prosecutor immediately 
informed the court of the prior undisclosed arrangement by 
which the People would not, in the event of a prison sentence 
oppose a motion by defendant to withdraw his guilty plea^, and 
that defendant “would be permitted to withdraw his plea. The 
court pointed out that it had made no such promise and nothing 
was said of such a “promise” when the plea was entered. (For 
what it is worth defense counsel never made a formal motion to 
withdraw the guilty plea.) The court sentenced defendant to a 
term of three months. The Appellate Term unanimously 
affirmed the conviction. 


In People V. Dovidson. the third of the appeals before the 
court the defendant was charged, in New York County, wit 
murder and in a second indictment with an unrelated larceny. 
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Defendant pleaded guilty to second degree manslaughter in 
satisfaction of both indictments. Before entry of the plea the 
court, defense counsel, and the prosecutor engaged in an off-the- 
record discussion. On the record, the court told the defendant 
that as it then understood the facts, and contingent upon the 
pre-sentence report, sentence would be no greater than from 
three to ten years. If after reading the pre-sentence report, the 
court found that it could not impose that sentence, defendant 
would be permitted to withdraw his guilty plea. 

Defendant was asked by the court if any other promises had 
been made and he replied in the negative. The guilty plea was 
then accepted. At sentence, defendant was sentenced for a term 
of three to ten years, precisely as had been contingently 
“promised" on the taking of the guilty plea, according to the 
. -ord. 

The Appellate Division affirmed the conviction (40 A D 2d 
628). Leave to appeal to this court was denied. 

Defendant twice unsuccessfully sought post-conviction relief 
in the nature of coram nobis. Shortly after the first application 
the sentencing judge died. The second application, supported 
only by defendant’s affidavit, alleged an unfulfilled promise by 
the then deceased judge. In due course, defendant sought 
reargument of the second application, this time supported by an 
affidavit from his attorney at time of plea and sentence. "Die 
substance of the attorney’s affidavit was that the sentencing 
court had told the attorney that defendant would receive a 
maximum of four years, a fiat contradiction of the deceased 
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judge’s statements on taking the guilty plea. The affidavit further 
averred that defendant had been so informed and upon such 
information had entered his guilty plea. The application was 
denied without a hearing, and the Appellate Division affirmed 
(42 A D 2d 957). The present appeal concerns this second post¬ 
conviction application. 

Significant factors suggest affirmance in the Selikoff case. 
While the court, unlike that in the Davidson case {vide supra). 
did not expressly condition the prospective sentence upon his 
information at the time of plea, the pleading judge stated that 
the prospective sentence was based on information then known 
and representations then made. By the strongest necessary 
implication, the court was indicating the conditional foundation 
for the “promise”. There are, however, policy considerations 
w hich go beyond the literal reading of the plea minutes. A penal 
sanction has, ?* least, the purposes of deterrence, rehabilitations, 
and social protection. To enable the court to perform its 
function, the statute mandates, and it is the public policy of this 
state to require, a pre-sentence report before sentence be 
imposed (CPL 390.20, subd. 1; People v. Aiss, 29 N Y 2d 403). 

A judge may not ignore those provisions of law designed to 
assure that an appropriate sentence is imposed (Cf., People v. 
Lopez. 28 N Y 2d 148, 151). Thus, any sentence “promise” at the 
time of plea is, as a matter of law and strong public policy, 
conditioned upon its being lawful and appropriate in light of the 
subsequent pre-sentence report or information obtained from 
other reliable sources. That the court in the Selikoff case did not 
explicitly condition its “promise” (although the implication 
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could hardly be clearer) upon its later evaluation after reading 
the pre-sentence report, or the facts it learned from the trial of 
the co-defendants, is therefore of no consequence. 

In demanding “specific performance” of the promised 
sentence defendant would apply commercial contract law to plea 
negotiation. (Interestingly enough, if contract law were 
applicable, the negotiations would probably not have produced 
a binding agreement, either for fraud in the inducement or for 
unilateral mistake knowingly suffered to occur by defendant.) 
Application to plea negotiations of contract law is incongruous. 
The strong public policy of rehabilitating offenders, protecting 
society, and deterring other potential offenders presents 
considerations paramount to benefits beyond the power of 
individuals to “contract”. Even if the contract analogy were apt 
defendant would be seeking enforcement of a “bargain” violative 
of the statute and the public policy requiring a pre-sentence 
report before sentence. 

Defendant Selikoff was afforded an opportunity to 
withdraw his plea of guilty. This opportunity he was entitled to 
receive since the foundation for the plea, regardless of fault, had 
proven to be without substance. The record does not disclose 
any change of position by defendant, other than what occurs on 
any plea of guilty. Circumstances conceivably might arise which, 
in justice, would require granting a defendant the consideration 
he was advised he would receive at the time of his guilty plea. 
But, notably, in the very rare situations (not to be encouraged if 
only for the delay it would entail and the perhaps premature 
disclosure by defendant) where it may be desirable to have a 
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firm sentence commitment in advance of sentenee the court may 
order, and the defendant may request, a pre-sentence repotl 
before the plea is aceepted tCI’l. 390.30, subd. 3; see also, 1 ask 
Foree Report, rnpro, at 13). Had defendant Seltkoff exerci«d 
his option to withdraw the guilty plea, he could have requested 
that the trial be presided over by a judge other than the one who 
had received the guilty plea (cl., Son.obcllo v “'M 

U.S. 257, 263, supra: People v. Barner, 39 A D 2d 985, see. 
President’s Commission Report, supra, at 136). 

The views expressed are consonant with the rationale and 
holding in Santohello v. New York (supra). There, Supreme 
Court held that the failure of a prosecutor to honor his ofMhe- 
record promise to make no sentence recommendation rendered 
invalid the guilty plea induced by the promise. The Court left it 
to the discretion of the state courts whether either to allow 
defendant to withdraw his plea, or to fulfill the aborted promise 
by vacating the sentence and remanding the proceedings for 
resentence before a different judge, without a prosecutors 
sentence recommendation. On remand, the Appellate Dmsion 
vacated the sentence and returned the case to the Supreme Court 
for resentencing (39 A D 2d 654). The Santohello case and ^e 
Appellate Division determination on remand to it suggest t a 
the failure or inability to fulfill a promise requires either that the 
plea of guilty be vacated or the promise fulfilled, but there is no 
indicated preference for one course over the other. The choice 
rests in the discretion of the sentencing court. 

People V. Esposito (32 N Y 2d 921) is not to the contrary. In 
that recent case this court ordered fulfillment of a sentence 
promise because, as matters had eventuated, to allow withdrawal 
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of the plea would have given to defendant more than he w'as 
entitled. In Esposito, vacating the plea may well have resulted in 
dismissal of the charges because of the difficulty, if not inability, 
of the prosecution to locate the witnesses necessary for trial of 
the then stale indictments. These difficulties were noted by the 
Appellate Division, (see, 40 A D 2d 801, 802). 

Of course, courts may continue, on the pleading record, to 
indicate the sentence they expect to impose. The promise must 
be fulfilled provided there is nothing contained in the pre¬ 
sentence report or in later learned facts rendering improvident 
the sentence promised (see, People v. Griffith, 43 A D 2d 20, 23, 
25). Where a court cannot or will not impose the sentence 
previously promised it should specify on the record the 
information contained in the pre-sentence report or any other 
circumstance relied upon for its changed view (ABA Standards, 
supra, § 3.3[b]). Thus, arbitrariness or trifling with the legitimate 
expectations of pleading defendants may be avoided and the 
matter will be subject to appellate review. 

In "he Selikoff case, the record shows that the court in 
promising' no imprisonment, relied upon what it was led to 
believe to be the minimal involvement of defendant. Upon 
subsequently discovering that defendant was a major piece 
rather than a pawn in the fraudulent scheme, the court acted 
quite correctly in refusing to impose the promised sentence but 
allowing defendant to withdraw his guilty plea. The case 
demonstrates that it is useful for the pleading court to note on 
the record its reasons or qualifications in proposing to impose 
any given sentence. 
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Bearing on the Selikoff case, and also on the two other 
cases to be discussed, is a fundamental that ought to he obvious. 

If the plea negotia'ion were to result in a unilateral “agreement 
for a sentence, there would be little or no point in not 
proceeding immediately to sentence. There would also be little 
or no point in having a pre-sentence report and requiring the 
sentencing court to view the report before sentence. 

In People v. Campbell, a novelty is injected; The prosecutor 
agrees with defendant that a promise was made to which the 
pleading court was not made privy. Sentence is primarily a 
judicial responsibility. In requiring the court’s and the 
prosecutor’s joint consent to any plea to an offense less than that 
charged, the Legislature sought to prevent collusive and corrupt 
arrangements, a condition rife before the joint control statutes 
were enacted (see, Matter of McDonald v. Sobel. Ill App. Div. 
455, 460, affd. 297 N.Y. 679). Any attempt to undermine judicial 
control in the sentencing process must be rejected as must be any 
attempt to undermine the prosecutor’s responsibility in 
recommending lesser pleas. The concern with collusive or 
corrupt arrangements is a persistent one (see. Matter of Murtagh 
V. Maglio. 9 A D 2d 515, 520; see, also, Denzer, Commentary to 
McKinney’s Criminal Procedure Law, § 180.50 at 70). 

Of course, a guilty plea induced by an unfulfilled promise 
either must be vacated or the promise honored (Santobello v. 
New York. 404 U.S. 257, 260, supra). The district attorney 
concedes that the arraignment prosecutor’s promise did induce 
defendant’s plea of guilty. That promise should be treated, in 
substance, although it was not in that form, that defendant 
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would be permitted to withdraw his pica if a prison sentence 
were to be imposed. Withdrawal of a plea, however, is not 
within the power of the prosecutor. That power rests solely in 
the discretion of the court (CPI. 220.60, suhd. 4). The 
prosecutor, without authority, promised that which he could not 
legally perform and the defendant, therefore, could not, as a 
matter of law, rely on that promise. 

The lack of power in the prosecution distinguishes the 
Campbell situation from that involved in Santohello v. New 
York (404 U.S. 257, supra). In that case a prosecutor promised 
not to recommend a prison sentence, a promise which could be 
fulfilled because the prosecutor has the power, although he may 
choose not to exercise it, to make recommendations on sentence. 
In Santohello. another assistant prosecutor breached the 
promise by recommending a prison sentence. 

Moreover, the record, upon which the pleading court relied 
and had a right to rely, contradicts the concession by the district 
attorney and the contention by defendant, that the plea was 
induced by the off-the-record promise. The defendant was 
expressly asked whether his plea was induced by a promise other 
than that the prosecutor would recommend no imprisonment. 
He unequivocally responded that there were no other 
inducements. Moreover, the pleading court made it clear that 
the prosecutor’s record recommendation, limited as it was, was 
in no way binding upon the court. Defendant was told plainly 
and bluntly that if the pre-sentence report justified a prison 
sentence, then one would be imposed. At this point defendant 
was given and refused the opportunity to withdraw his guilty 
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pica. The detailed recorded plea arraignment here is unlike some 
minimal proforma questioning which perhaps should not bar a 
defendant from reopening the matter despite a superficially 
contradictory record (see. United States ex rel. Oliver v. Vincent, 
498 F.2d 340, 342, fn. 1 [2d Cir.]; Hilliard v. Beto. 465 F.2d 829, 
830-831, vacated and remanded 491 F.2d 35 [5th Cir.]). In this 
case, however, the court was knowingly misled by the assertions 
of both counsel and defendant, if their present assertions are to 
be accepted. 

A defendant, sophisticated in the criminal process, who has 
misled, or lied to the court, should not, at least on this record, 
be heard to contend that his plea was induced by an off-the- 
record promise. That defendant may have acted upon the advice 
of counsel, or with the connivance of a prosecutor, should not 
alter the result. Whether counsel’s advice amounted to a denial 
of effective counsel is not presented by this appeal. That the 
prosecutor also misled or perhaps even lied to the court is to be 
deplored, but, on this record, should be of no help to defendant 
if only because it permits a connivance which is not tolerable. 

If there be an injustice in this case, the remedy lies in a 
different proceeding and a different approach {vide infra). What 
is important is that the integrity of the very delicate process of 
plea negotiation with its potential for corruption be preserved 
and not be threatened by off-the-record promises, 
representations, implications and the like, without any kind of 
written memorial, on or off-the-record, and, worst of all, 
deliberately (or even inadvertently) concealed from the court. 
The danger is enhanced, and existing safeguards rendered futile. 
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if the detailed inquiry by a conscientious court, as occurred in 
this case, is assailable. The pleading court indeed made full 
inquiry, a purpose to be encouraged and highly recommended 
(.^BA Standards, supra, §§ 1.5, 1.6, 3.3; see, also, American Law 
Institute Model Code of Pre-Arraignment Procedures, §§ 
350.5[1], 350.8 [Tent. Draft #5, 1972]). 

On oral argument in this court, the district attorney urged 
that the underlying evidence for the charge made it extremely 
doubtful that defendant could have been convicted on 
trial. Indeed, defendant, despite his record, may have been 
innocent of any wrongdoing on this charge. Post-conviction 
procedures are, however, available to correct any injustice, 
without undoing what is good in plea-taking practice, and in any 
such proceeding defendant would not be barred from showing, 
among other possibilities, that in the off-the-record pica 
negotiations he was misled into not protesting his innocence. At 
such stage of the matter defendant may be entitled to go free for 
innocence and not because of u shared deception on the court at 
plea taking. 

The Appellate Term, in affirming, stated in part, quite 
aptly: 

“If. as the defendant, seconded by the 
district attorney, now urges, there was a covert 
agreement between prosecution and defense that 
if a jail sentence were imposed the defendant 
would be permitted to withdraw his plea, then, at 
the moment of that searching alternative 
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proposal of choice, ‘do you still nevertheless wish 
to plead guilty or do you wish to withdraw the 
plea of guilty’; then was the time that defendant, 
his counsel and the district attorney were under a 
compelling duty to the court and to the People to 
speak. Their silence in the face of the court’s 
trenchant statement in unmistakable terms of the 
precise basis of its approval; their failure to then 
and there repudiate or modify the defendant’s 
statement ‘I sti’.- plead guilty’, must be construed 
as full concurrence in the tacit joint 
representation that no other undisclosed term of 
agreement, different from the court s express 
understanding, existed between them. Neither the 
defendant, nor the district attorney, nor both of 
them will now be heard to say to the contrary. To 
hold otherwise is to make the role of the court in 
overseeing and supervising the delicate balancing 
of public and private interests in the process of 
plea bargaining a meaningless exercise and to 
deny the need for judicial approval as a salutary 
check against the danger of too ready abuse in 
this highly sensitive area of the administration of 
criminal justice.” 


Even where the entire plea agreement and any promised 
sentence are purportedly placed on the record, there may still 
no end to claims of off-th--rccord promises. This is 
demonstrated by the third appeal before the court. 


1 
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In People v. Davidson, the pleading court meticulously 
placed the promised sentence on the record and the defendant 
agreed that this was the only promise made. The “promise” was 
fulfilled precisely. Thus, any claim of an inconsistent off-the- 
record promise, by a deceased judge, is flatly contradicted by the 
record. 

On pleading, as recorded in the minutes, all agreed that 
defendant would receive a sentence from three to 10 years. There 
was detailed inquiry by the pleading court. Now defendant and 
his then lawyer aver that the judge, off-the-record, had promised 
that he would not sentence defendant for more than four years. 
Jt is an incredible story. But even if the averments retained some 
“scintilla” of credibility it would merit no judicial recognition 
because of its effect on the plea negotiation process. The 
desirability of encouraging exposure on the record of what has 
been said, what has been agreed, and what conditions exist 
before performance of a “promise” may be relied upon, would 
be utterly neg?ted. 

In refusing to order a hearing the coram nobis court 
properly exercised its discretion by impliedly finding that under 
all the “circumstances attending the case, there [was] no 
reasonable possibility that such allegation is true” (CPL 440.30 
[4] [d]). 

These cases demonstrate the desirability of having as 
complete a record as possible of the agreements and promises 
which have led to a guilty plea. The usefulness of the practice 
will depend upon according reliance to the record and 
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disclosures to the court. Oii the other hand, there is no precise 
catechism to insulate the practice from subsequent attack. But it 
may also be said that a mechanical catechism is entitled to no 
reliance either. 

Most often, many difficulties attending the plea negotiation 
process may be eliminated by placing the entire agreement on 
the record and insuring that all parties realize that, in all but the 
most unusual circumstances, no other purported agreement will 
be recognized. This would make for a sound general practice but 
it is not suggested that an absolute rule is desirable. Absolutes, 
however well intentioned, have a perverse way of turning into 
plagues. 

Accordingly, the orders in each of the appeals should be 
affirmed. 


***** 

In People v. Selikoff and People v. Campbell: Order affirmed. 

Opinion by Breitel, Ch.J. Concur: Gabrielli, Jones, Wachtler, 
Rabin, Stevens and Witmer, JJ. 

In People v. Davidson: Order affirmed. 

Opinion by Breitel, Ch.J. Concur: Gabrielli, Jones, 
Wachtler, Rabin and Witmer, JJ. 















22a 


ORDERS OF THE APPELLATE DIVISION OF THE NEW 
YORK SUPREME COURT 

At a Term of the Appellate Division of the Supieme Court of 
the State of New York, Second Judicial Department, held m 
Kings County on May 7, 1973. 


HON. JAMES D. HOPKINS, Acting Presiding Justice 

HON. FRED J. MUNDER 

HON. M. HENRY MARTUSCELLO 

HON. FRANK A. GULOTTA 


HON. MARCUS G. CHRIST, 


Associate Justices 


The People, etc.. 


Respondent, 


V. 


Sheldon Selikoff, 


Appellant. 


In the above entitled cause, the above named Sheldon 
Selikoff, defendant, having appealed to this court from a 
judgment of the County Court, Westchester County, rendered 
August 16, 1972, convicting defendant of grand larceny m t e 
second degree and obscenity in the second degree, upon a guilty 
plea, and sentencing him to a prison term of no^ore than Hve 
years for the larceny conviction and a $1,000 fine for the 
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obscenity conviction; the appeal having been argued by Irving 
Anolik, Esq., of counsel for appellant and submitted by Janet 
Cunard, Esq., of counsel for respondent; due deliberation having 
been had thereon; and upon the Opinion by MARTUSCELLO, 
J., and this court’s decision slip heretofore filed and made a part 
hereof; it is: 

ORDERED that the judgment appealed from is hereby 
affirmed. HOPKINS, Acting P.J., MUNDER and CHRIST, 
JJ., concur. GULOTTA, J., dissents and votes to reverse and 
remand the case to the County Court for specific performance of 
the sentence promise by the Trial Judge, with dissenting opinion. 

ORDERED that pursuant to subd. 5 of section 460.50 of 
the CPL, the case is remitted to the County Court, Westchester 
County, which court must, upon at least two days notice to the 
defendant, his surety, and his attorney, promptly direct the 
defendant to surrender himself to the said court in order that 
execution of the judgment be commenced or resumed, and if 
necessary the said court may issue a bench warrant to secure his 
appearance. 

Enter: 

IRVING N. SELKIN 

Clerk 


A D 2d_ 


A - February 8, 1973 


^ 75 " 


459 E, 

460 E. 


The People, etc., respondent, v. 
Sheldon Selikoff, appellant. 
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Judgment of the County Court, Westchester County, 
rendered August 16, 1972, affirmed. 

The case is remitted to the County Court, Westchester 
County, for proceedings to direct defendant to surrender himself 
to that court in order that execution of the judgment shall be 
commenced or resumed (CPL 460.50, subd. 5) Opinion by 
MARTUSCELLO, J. 

HOPKINS, Acting P.J., MUNDER and CHRIST, JJ., 
concur. 

GULOTTA, J., dissents and votes to reverse and remand 
the case to the County Court for specific performance of the 
sentence promise by the Trial Judge, with an opinion. 


May 7, 1973 


PEOPLE V. SELIKOFF 


459 E, 460 E. 
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OPINION OF THE APPELLATE DIVISION OF THE NEW 
YORK SUPRE^^®- COURl 

MlfNDEt MaVt^LSCELLO, OOLOITA and CHRIST, 
JJ. 

(Same Title) 

-n 'TlOEOrcro RuVc^tELr^^ienri:; 

r r« —- C.rv;r. 

second degree and obsceni y 

ye?r;"oVr"rc»rc<.nvic.ion and a $ 1,000 f.ne for -he 
obscenity conviction. 

Irving Anolik for appellant. 


Carl A. Vergari, District Attorney 
(Janet Cunard of counsel), for 
respondent. 


MARTOSCELLO, J. on May 1^2. 1972 

obscenity m the secon g » indictments. After some 

satisfaction of those two, an wo jj^ndant had taken place, 
colloquy between the ^''‘/^" .articipation in the 

wherein the defendant -J-w 
crime of grand larceny and denied that any p 
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made to him, the court stated that incarceration would not be 
required of the defendant. Specifically, this was stated. 

“THE COURT: At this point Mr. West [the 
assistant district attorney] I would like to place 
on the record, Sheldon Selikoff, I have had a 
number of conferences with your attorney and 
with representatives of the District Attorney’s 
Office with regard to the cases against you. Based 
upon the results of the conferences and 
conversations and the fact and representation 
made to the court, 1 indicated to the attorney and 
I am now indicating to you that in my opinion in 
the interest of justice that no incarceration of you 
is required and based upon this plea as to what 
other sentence 1 shall impose, I do not know and 
I make no promises. Do you understand that 
(bracketed matter supplied)? 

“SHELDON SELIKOFF: Yes, sir.” 

The court indicated that its statement applied as well to the 
defendant’s plea on the obscenity indictment. 

At the sentencing on August 16, 1972, the court stated: 

“At the time that such pleas were entered this 
Court was not aware, nor was it advised, as to 
the extent of your participation involving the 
fraudulent scheme which was the basis of the 
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grand larceny in the second degree of indictment 
No. 997 of 1970 to which you plead guilty. 

‘"This Court, therefore, based upon the 
information it then had, informed you at the time 
you pleaded guilty that it did not believe that a 
sentence calling for your incarceration was 
required in the interest of justice. 

“Subsequent to this expression of this view, 
however, this Court presided at the trial of the 
several co-defendants named in the same 
indictment with you, which trial lasted for sir. 
weeks. From the evidence adduced on behalf of 
the People’s case on this trial, it appeared to this 
Court that your participation in the fraudulent 
sciicnie which was the basis of the larceny alleged 
in this count of the indictment, as well as in the 
other larcenies alleged in the other indictments. 
Indictment 998 of 1970 and 999 of 1970, 
involving thousands of dollars, was not 
peripheral, subordinate or minor, but rather 
major and as a principal participant in the fraud. 

“In light of these facts and circumstances, the 
Court feels that at this time that it cannot in 
good conscience and in the interests of justice 
keep the promise here to no incarceration. 

“Furthermore, it appears from your pre-sentence 
report filed by the Probation Department that 
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you deny any participation in any fraud by which 
sums of money were extracted from money 
lenders. 

“Again, in regard to the indictment charging you 
with sexual impropriety, you, according to the 
pre-sentence report, deny any guilt in any such 
acts and claim that you are a victim of some 
persecution.” 

Accordingly, the court stated that in view of these 
circumstances and in the interests of justice, it would allow the 
defendant to withdraw his pleas of guilty. The court stated. 

“Accordingly, Mr. Selikoff, this Court hereby 
grants you the opportunity to withdraw your 
pleas as heretofore made as to the two 
indictments.” 

Defense counsel refused to have his client withdraw and 
demanded specific performance of the court’s promise of no 
incarceration, on the authority of Santobello v. New York, (404 
U.S. 257). The cou t stood by its decision and again afforded the 
defendant the option of withdrawing his guilty plea. The 
defendant refused and again expressed his desire to plead guilty 
and enforce the court’s promise as to his sentence. The court 
imposed a maximum five-year sentence on the grand larceny 
plea and a fine on the obr.cenity plea. 
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On this appeal the defendant again argues that he is entuled 
to specific performance of the court’s promise of no 
incarceration, on the authority of Santobello (supra). 

We affirm the judgment. 

Initially it should be noted that there is no absolute right to 
have a guilty plea acepted (Santobello. supra: Lynch v. 
Overhalser. 369 U.S. 705). Moreover, Santobello is inapposite to 
the case at bar. In Santobello. negotiations regarding sentence 
were conduced with .Ire prosecutor. Tire defendant then 
withdrew his previous not guilty plea to two fel^y counts and 
pleaded guilty to a lesser included offense. The prosecu.o 
agreed to make no recommendation as to sentence, 
sentencing several months later, a new ''^Twas 

the maximum sentence, which the court ‘"'"f 
uninnuenced by that recommendation) tmposed. 
attempted unsuccessfully to withdraw hrs guilty plea and hs 
conviction was affirmed in the New York State courts. The 
Supreme Court of the United States held that ‘h'° 
iusL and proper recognition of the prosecutions du. es m 
relation to promises made in connection with ^ 

required that the judgment be vacated and that the case x 
■ remanded to the State courts for further consideration as to 
whether the circumstances require only that there speci.w 
performance of the agreement on the plea (in 
Lfendan. should be resentenced by a different Judge) or tlm 
the defendant be given the relief he seeks of 
guilty plea. On remand by a four to one 
.Division, Firs. Department ffeopfe v. Sanlobello, 39 A D 2d 


Gk §<1 
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654, 655), held that “due process and the interests of justice will 
be fully served by a remand for resentcnce with the specific 
performance of the prosecutor’s promise. (Sec, e.g.. People v. 
Keehner, 28 A D 2d 695, affd. 25 N Y 2d 884; People v. 
Chadwick, 33 A D 2d 687.)” 

In SantobeUo. the defendant unsuccessfully attempted to 
withdraw his guilty plea and there was no public policy against 
specific enforcement of the prosecutor’s promise. However, there 
cannot be an absolute sentence promise by the court at the time 
of acceptance of a guilty plea, as that would violate a statutory 
mandate and public policy. Prior to the imposition of sentence 
the court must order a pre-sentence investigation and may not 
pronounce sentence prior to receiving a written report of such 
investigation (CPL 390.20, subd. 1). The pre-sentence 
investigation “consists of the gathering of information with 
respect to the circumstances attending the commission of the 
offense, the defendant’s history, employment history, family 
situation, economic status, education, and ,»ersonal habits” 
(CPL 390.30, subd. 1). While many, if not most, sentence 
arrangements by the court at the time of a guilty plea are 
expressly made conditional upon the findings of the pre-sentence 
report, it is clear that any such arrangement, no rnatter how 
phrased, must be considered contingent until such time as it is 
confirmed by the court, subsequent to its review of the pre¬ 
sentence report, by the formal imposition of sentence. To hold 
otherwise would frustrate the whole scheme of the statute in 
providing for the acceptance of lesser pleas and for the 
imposition ol sentences thereon with regard to their deterrent 
influence, the rehabilitation of the defendant and the protection 
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,hc pubHc (Pena, §P05, 5 b U.he courthasmfa« 

made a specific sentence promise ^ 

'“d ofL'e tL defend;nt the opportunity 

“o" wLraw his pica, as was done a. Z 

ZlrZZ Association Proicc. o" Minim-^. 

criminal wJ^he'cL t’o 

(CPL 22C.60, subd. 4). 

In the absence 

Cndtn“ bafC«n dem.’n .rated in this record, be is in no 
position to object to this procedure. 

Accordi ciy. the iudgmen. of conviction should b. 
affirmed. 

HOPKINS. Acting P.J.. MUNDER and CHRIST. JJ.. concur. 

the sentence promise made by the Tnal Judge. 

Tu, record incontrovertibly shows an unconditional 

promise by the " 

Prior to the acceptance of the guuiy p 
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haec verba, “No incarceration of you is required and based upon 
this plea as to what other sentence 1 shall impose, 1 do not know 
and I make no promises.” The “other sentence” necessarily 
referred to the alternative of a fine or probation. 

Subsequently the court imposed a prison term of a 
maximum of five years and a fine of $1,000. 

The court explained its action by indicating that additional 
information had come to its attention which made it 
inappropriate for it to keep its promise and offered to allow a 
withdrawal of the plea, which offer the defendant or anyone on 
his behalf misrepresented any facts which led to the court’s 
promise. 

I agree with the basic position we took in People v. 
DiGiacomo, (40 A D 2d 689) that a promise should be fulfilled 
or, if the arrangement is to be undone, that the People and the 
defendant are to be restored to the status obtaining before the 
plea, citing People v. Rice (25 NY 2d 822). (See, also, 
Santohello v. New York, 404 U.S. 257). 

However, returning to the status quo ante is impossible in 
this case where codefendants of this defendant have been tried 
and acquitted in the interim and the defendant himself has 
waived his constitutional right cagainst self-incrimination and has 
made a full disclosure of his involvement in the crime to the 
prosecuting authorities and the Probation Department. The 
record shows that immediately prior to acceptance of the plea 
and the making of the promise there was a full discussion of the 
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defendant’s participation in the crimes charged. The Judge, some 
four members of the prosecutor’s staff, the defendant and his 
attorney took part in that session. Thus, in reliance upon the 
court’s promise, he at tha^ time subsequently laid bare all the 
facts pointing to his culpability. Furthermore, in viev/ of the 
dilemma in which the court found itself, it would be somewhat 
unrealistic to suppose that sometime prior to sentence the 
District Attorney’s office was not made aware of whatever 
additional information the Probation Department had gathered. 

We need not fear any wholesale miscarriages of justice by 
requiring the court to abide by its commitment, since absolute 
promises, without reservations, such as we are dealing with here, 
are rare and there is really no need io make them. Faith in the 
ju.-.cial process is more important than seeing that this 
particular defendant receives a prison term, even though he may 
deserve it. 

There may be some question about the desirability of a 
Trial Judge taking part in plea discussions and certainly he 
should not make an unqualified promise as to sentence prior to 
teceipt of a pre-sentence report. The American Bar Association 
has disapproved of these practices (see Amt/ican Bar 
Association Project on Minimum Standards for Criminal 
Justice, vol. on Pleas of GuHty §3.3). It acknowledges, 
nonetheless, that the practice of judicial participation in plea 
bargaining is rather widespread (id., commentary on §3.3[a]). 
However, in the instant case we are confronted with a fait 
accompli and the question is how to me'e out evenhanded 
justice. 
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On the other side of this coin, i.e., where a defendant has 
demanded the right to withdraw his plea and the People have 
insisted on specific performance of the plea bargain, both this 
court in People v. Chadwick (33 A D 2d 687) and the First 
Department in People v. Santobello (39 A D 2d 654) have 
required specific performance. In contrast, here we have the 
defendant demanding specific performance. 


The law must be fair and there is little justice in adopting or 
pui suing a rule which does not apply equally to the People and 
to the defendant. 





J.:W 


i.. 



























for certiorari with appendix thereto han been ordered and will 1 

be submitted. 1 

. .. ^tat>- court made an un- 1 

Petitioner contends tnat I 

t...t no .ontonc. o. 

0 , i^npoo... Tno coooootion ».= cn,i.en-0 onO PO,octoa OP 
, count.. Pho »o„ Pont Count oP ^PPoats nuPua ttut th. 

.ppupoa -pncpse- on. oonaitiouul. »a it. a.tenuin.t ou . 

, r;-p V. SCllkoffp 35 N 1 

fairly supported by the record. See Peo^- 

237-238. There the highest State court 
2d 227, at pp. 235; 237 2 J 0 . * 

stated t I 

-in accepting ^^^^n^the^record^that 1 

S rcorfsentiuons made by the 

rr^sL^tira d- ‘^®^|rhir“rt^i;/biriien 

as the facts kno.>;n to him, it 

opinion lujjsequent to the pleas 

would be Imposed. Suaseq 

s» iraur4ra£.!“^tto,- 

role in the f^^aud _ advised during 

peripheral, a® that defendant 

?he plea ^“r^a^Scipant. The 

had been a P^i''®iP®^4ated tLt defendant 

I mre- sentence fraud and his 

u'nied both his role in the traua 

guilt of the obscenity charge. 1 

information and Vie . 

'^“^^Lffo^ hJs conditional prom^e of no 

not perfoirm while the court, ... I 

imprisonment. . . wbiie prospective 

did not expressly at the time | 

sentence upon his info^ judge stated that 

?LTrul^=h ^3 

SSJmonri'fou„<..tio» lor th. -proml..-. • • 

P,.„ IP tr,.r. U«1 bo.n .3 uuoonCltio.3l proml... 

(uhloh M .ftcC .W33. r..pond.nt donto.) t». «‘3‘ 

:: uuu. ..d .UP dur, ro ,1UU PoUrlouor 
such a promise would .have been contrary to sta 
New York Court of Appeals P* 

rt KK 


- 2 - 












onlicv considorations 

ho^revcr, policy reading of 
'iwrc ®^®^yond the Unction has, 

-•■''‘=•',‘{1 Minutes. re- • 

t..c the purpos *• ,-tion. To 

“^-'-^rihhc°c4urf-°-"'^l . ‘ts U^pSuc 

oolicy of tni before se.'-t acu u.- 
law imposed 

sentence IS P ^^3 -proraise a gtrong 

Thus, any sen ^ ^^^rter of lav ^ 
of plea is, oonditioned ^P°r^^^of the 
public P°^^ ooropriate m li9- iafornation 

lawful and JP-ggentence report ^bat 

iSSd tr- «.«r _cdje ^dU 
‘“^€liLir;^cSd‘wr/ly - =lt|r4> «,e 

the i^P^^^^tpr evaluation afte^^ learned 

c?4c=d„dadts. id • 
from the consequence. 

therefore of no 



thereror-- — - 

„ 1 ., is COSK"* W " 

^,„ovsi. d ”-'=« • ,,, ,„„i,e or to 

„„r tss too discrotioo to eit 

.Uov the defendant to with r^^ ,nns, 

the opportonity to oithdtao i„o.roerated in 1 

.ore i. » -- ::„ts. h, »oe yort Court of 

, eteiation of HU oonatitutionai 

ei5- 2391 ' 

; , „„ed defendant «. 

': “llsud on tSrd'does not dU;^^_ 

1 'rarojInrs^^n^rny-Uoa of ynUtV 

i Other tian ^ 

Thet® ciiMrenQ Court ^ . 

1 • • ‘oil 11971 ) 1 ^^® to honor his 

1 O.S. 257 '1^ . prosecutor to • ^tence 

the failure o ® ^ ige to '“’^°/thc guilty 

i off-thc-record P^^^3^ed ^'"'^^^LHourt 

1 rierirdrod w^th.^ 

kthfr srr u t?S\H0't0d 

J draw his plea, o ^esentence 

^ rerJ;rin7tre proceedings for 

a: ^ 




' V 

















=F 


Tudqc, without a pro- 1 

before a different J^J^^endation. ^ 

secutor’s sentence vacated the I 

renand the ^ped the case to the 

sentence resentencing (35 A D 

Supronc Court |°^j.obcllo case and the 

2 d 631 ). *‘?^‘cion determination on 1 

Appellate e 3 ^ that the failure or 1 

remand ta it j promise requires I 

inability to ful^. ‘^guilty be vacated 

either that the p- ^ there is 1 

or the promise t ^ course over 

no indicated pr , „'y.cbts in the dis- 1 

rsrrncin. court. 

rort^oio, r«U„, ot the »e» tort 

u=— -- “f ::t!ff;:ro::.: .tttto„ 

r r r:::::: r t. 0 . 0.0 . s.oto.uo 

where it was stated at p. 263s 

to which petitioner is 
The 'id.timate relie to ^j^gg^etion of the 
entitled we leave to t^ ^ better position 
State court whic circumstances of this 

to decide whether the cir specific 

1 case require aareenent on the plea, 

performance ^^|^ion|r should be resentcnced 

in which case whether, in the view 

s lof ra^o"^«^ro/.ro^rtrtrooS^ • 

rtrfuSitfSVitSSL^'orl .eo o, ,ouo,. 
I ^coEroo., too potitioo OOOO. io .11 “ 

denied. . 


I^RTON HERTIAN 


=« S'SrcS! Sil 

^f the State of Mew York 


SO 


fe- 




I 














i 





sr/ir£' 


r •• 


! ■ 


O 


In the 


®itprrmr (Unurt uf tijr ITuttrii BUits 

OCTOBER TERM 1974 


No. .. 


Sheldon Selikoff, 
against 

The People of the State of New York, 


Petitioner, 


Respondent. 


BRIEF IN OPPOSITION TO PETITION 
FOR CERTIORARI 


Carl A. Vergari 

District Attorney of Westchester County 
Office and Post Office Address 
County Courthouse 
White Plains, New York 10601 
(914) GS2-2161 


By: Janet Cunaro Brown 

Senior Assistant District Attorney 
of Counsel 















t ■ 


table of contents 


Question Presented . 


Facts . 

dltenn'mtu- -uedy , 

a Lunce promise U to b. undone. ^ 

Point II— There was no violation of the deten. ^ 

rights... g 

Point IH-The judgment entered .. 

Conclusion .. 

TabIsE of Cases 

1.A 4-n 9r1 689 33G NYS 2d 260 
People V. Di Giacomo, 40 AD 2d , .. ^ ^ 6 

‘^^’^’r''"'lo'32'NT.'2d 92l! 341 CTS 2d 70 

People V. Fspostfo, 32 iS.i . . . 7 

.: ■ ■ ■ n' oa 947, 333 NYS 2d 104 

People V. Gibson, 39 . 8 

r'Lee'25 NY 2d S22, 303 'nYS 2d 077 (1909) 0 

33 NY 2d 227. 300 NYS M 023 

333 NYS 2d ^ \ US 257, 30 L. Ed. 2d 

(mi).. 





,I 



/ 


























or cosTBins 


u 




390.20(2), 


390.30(1) I CPL 


fao® 

1 
8 
6’ 
5 


FABIjB 

Statutes ai’D 

H.vl.a«.>esoCtheSup.e»eCo^«^^^ 

1.05(5), PL.. 

40.30(3), .. .. .... 

220.GO(1), CPL •••••• .... Jg 

220.60(3), .. .. 

220.60(1), ClL ••• . 

220.10(5). CPL . . 

380.20, CPL . .. 

380.30, ... 

390.20(1), CPL ..V.... 

«,^Aon^9.V CPL . 


O' 


5 

8 

7 

7,8 

8 

7,8 





/ 


a as 
















I 


• c 


In the 


gitfimir (Urntrl nf tlir Unitfii gtalra 

OCTOBER TER:^r 1974 


No. .. 


Sheldon Selikoff, 
against 


Petitioner, 


The People of the State of New York, 

Respondent. 


BRIEF IN OPPOSITION TO PETITION 
FOR CERTIORARI 

Pursuant to the Revised Rules of this Court, Rule 24, the 
respondent submits this brief in cppo ition to the captioned 
petition for a widt of certiorari. 

Question Presented 

When a defendant enters a negotiated plea of guilty, and 
the judge cannot fulfill lus sentence promise, is the defend¬ 
ant entitled to more than an opportunity to withdraw his 
plea of guilty? 




' '.s.i 








Facts 


On Mav 8, 1972 trial commenced on IiuUctmont No. 

997/70 n-liich cliarged Uic dofon.lant and ' 

ants AN-ith various crimes arising out of a complicated re 

estate swindle.’ 

On May 12, 1972, the defendant appeared before Hon- 
orable George D. Burcliell and entered a plea of gmltj to 
one count of Grand Larceny in the Second Degree m fu 
satisfaction of three indictments charging seventeen counts 
of Grand Larceny in the First Degree sixteen counUs of 
Grand Larceny in the Second Degree, three ° ^ 

sniraev in the Third Degree and two counts of Criminal 
Facilitation in the Second Degree.* At that time t e ju g 

« Rv a senarate indictnicnt (C06-70), the defendant was chained 

Sat judgna-nt is not germane to the is .les raised. 

*The disposition of the co-d. fondants, who wore eharged m In- 
dietments tl'.)? and DOS is a.s follows; 

M»y 12. H?? '(°h?td 

ing a False Jj'’ in the Second Degree [six 

t tw Lond 1)W« and rorjury in tl.o Sacond 
DTrcc'in a-iliition to the cri.no to tchioh ho plead go.lty). 

First Degree). r. • • 

was charged ')dh Oiand D. e Criminal Facilitation 

counts], conspiracy m the T R acquitted on the 

in the Second Degree. 0"{VunT^ Larceny in the 

latter four and hung covered that count and In- 

Sent^Na 968/?^ wfith ehar^god him with Grand Larceny in the 

... .•_j_ nnna) 


\ 


,!*••** —— — 

(footnote continued on following page) 









stated that based on the facts and representations made by 
tlm^District Attorney’s office and counsel for the aofendant 
aid kntsm to him. it was his opinion that no mcarceration 

was required. 

Subsequet to the ploa and prior to 

2: "fto sS aS"tb:t^ «. dcfmdanf a 

^Participation n-as “not poriplwral, 

but rather major as a principal participant m the fraud 
As n rcsult he “ (conhl) not in good aon.c,ence and n^e . 
interests of justice keep the promise . . • to no incarceia 
w- The iudee so advised the defendant on Ansnst 9j\ 
and atv^hta untU August 16 to decide whether he wanted \ 
tovritlidravv his plea o^procced with sentence, the sentence j 
beir“ prisonm"ent. On August 16, the 
the offer^to udthdraw his guilty pica. He was then sen¬ 
tenced to an indeterminate term of up to five years. 


(footnote continued from preceding page) 

Dunn: ianna^ 

Possession of a Forged 

been charged with , Tjctrrcc For'ory in the Second 

Sr:j:\WmTnXl"or;"-ir^cd"l.^trn„,ont in the 

Second Degree). _,w *>1 197 ‘> indictment dismissed in the 

Tniss ftd on August 6, 19il). 
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POINT 1 V 

u u a matter of accretion lyin. solely in *e StaU 
courts to determine the remedy when 
promiSi is to be undone. 

This Court in ''^/^’"iaT'y fntndtw two 

^ • rsra tltsolute risht to have a guilty plea 

1) “There is ... no absoiiue 

accepted.” ■ .- 

2) Onm ■ .“'‘r’ IJ'™ m". 

of their discretion.. . . , , 

“The ultimate relief to is in a 

leave to the discre.ion o ’ circumstances of 

better position to t specific perform- 

tbis case re<iuire only -'bich ca.so peti- 

ance of the agreement on the p , ^u^ige, or 

s:Lti::“evror^ 

The Court of Appeals «“ ^nSng 

__ . 1 f-ipt that the exercise 

* The State Lc/islature ""S'nSl ^^^th the defendant ^vhen 
of di‘rction lies with th« Court and priw 

it enacted the Court may in its 

position. 






w... ^ 
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instant case 

AS there « ^^^t'^s^Court. 

S’-is."-"--"*”' 

mint >1 . _... ,1*U- 


don, tivex« ^ 

«o violation' of deteT«n\^® 

there was no jury ‘ to a K'al 

, . ViM a ns''^, ot-tehas » „aiUy “* 

deteaaant to Sta ^ of S 

tof saM 0' '“ttEcnaanes d:fondaut ">» J “ ,„„r.. • 

to “f-gStV “'“I!!:* to'oaa. 

tered to a 3 ^ ^^givt t 

s defendant ha ^^‘'^Vniea of and 

guilt-or ■^^^^“"{endant’s luorncy an^ 

determVo V^^^LV than the entUe 

( 220 . 6011 ^; guilty or ""f^uty to ^'" .atisfact'on 

■ ^rtCattV 

tsfSsr.-'“- ’“ 

district ppL). , ^^pon a r P f^^d 

,020 60^^1’^^ r.-„A hasect lU ^ ;,u\i:c laio^ ^ ^ 

T,\ea 


, ..ouar.r.;^tSl 

,i u pica is ent«oi and judg^ -^j^j^dant 

XJthal “'fwodd ww®''T’‘Vrdw''‘'°“ 

that that acn^ opportnnOT „scd, m the 

riait--*”"'*" 
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pica Iisuallv severely llTnits tl.c possible 
pa?ed to that permissible im.ler tl.e ong.na 

iull-e (leclil.-s tliat speclf.e pertormanee of the 

hig trial on the original charges. 


0 


" trial on iu« uuowiter -—o- 

^\-hile a defendant is protected from ‘"t in 

the action to its pie p oat i „ ^ ^ charges 

'(Ce rS NV -M 82^303 NYS2d 677 [1969)). 

..IE *0 state court decides to td^J 
the plea, the petitioner will, of cours , V 
the original charge on two felony count . 

Santohello v. Nen- York, supra, footnote 2. 


AMion the 

:a:t"et™rL,\he status obtaining before the 

plea. 


.'If the promised sentence “,‘J““X'VroUse 

guilty plea, defendant is '''‘“’f „„,one, the 

“!l!w a:d dcfcndarS^^ be restored to the 

-- 39,336 ^^ 

2C^- (1972). 

Thus, when wr some *''y“?4t'ice"wodd*"^Id°o 

..(circumstances) arise which, m justice, worn 


0 


a 









• 1 t; was adN'ised 1^® 
erasing a deCandant tte pica”, tl.a atato 

would iccclva at the time o£ 1 S > sentence 

Turt will 1. 3« >*VS2d 70 [19731 •. 

(People V. Espostlo, 3- 

People V. Selilo#, s^pra). it was 

po^s the'^i:la the 

;’^a:wttX"tat:!°h:t Vents on any plea o£ 

Vd wV he refused to do so. Intposcd a se - • 

tence of imprisonment. is as a 

There cannot, as ™'l^“;j!‘'t,,^/co’llrt'lV^ 
absolute sentence l’.''™'^ ^ would be violative of 

acceptance of a g\n } ^ imposing sentence on 

the statutory sciieme. ^ pre-sentence m- 

felonv conviction, the coi circumstances attending 

i vostigation “with respect ^\^,fcndant’s history of 
the commission of ® f q the defendant’s social ns- 

delincinoncy or famiW situation, economic 

toi'v, employment hi. .. jjahit” and may not pro- 
‘staUs. education nnd P; “ , report of snob 

nounce sentence to .yprn CPL). ^Vhlle such re- 

^...atlgatlon (300^=0W| ^ VnVL (ko.30, CPD. the 
port may bo mode prior m 

“VliVTae deteiKUot ‘?i«'uVrSl 

■ riukv"s“p *»" th “"i-'--''””" 

“fJJrVmVtlicVoleailtyi®''- 


■Cl {00 
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volume of Avork assigncl to understaffed a 

monts makes such impossible, especially m the case of 
defendant released on bail, as extensive time ma> be con¬ 
sumed in investigation where such is 
acquittal; dismissal; misdemeanor conviction 390 OU , 

to the detriment of otl'crs already convicted (see. P^opU 

ex rel Weiugard v. 

07“^ ri97'^l • People v. Gihson, 39 AD 2d 94/, 333 i “ , j 

?l97^1) it is thus obvious that tbo LoBislaturo intended 
that (a) a lesser plea may be accepted by the court 
/oonnor*’! CrLl* (b) a tentative sentence commitment 
b '±.e no i.'o,.lbmon). (e) a co.nplete pro— 
investigation must be made prior to sentence (f0.20[l] , 
390 3011] CPL); (fl) if the voluntariness of a plea is not 

SI be court, .be court In its discretion may perrmU 

1„ be witbdrawn CdiO.tiOtd], CPL); (e) tt 
withdrawm, the court must impose sentence (-^SO.s.0, Cl ), 
(f) the sentence must be imposed with regard to its deter- 
relit innuence, the rehabilitation of the defendant and the 
protection of the public (1.0o[5], PL). 

Thus after having received the probation report in ''^l^ic^ 
the defendant asserted his innocence and having presided 
nxtr T t a involving co-defendants and co-conspirators 
toin- x4icl. tbo entent of tbo .Ictendant’s part.c.paUon 
tX tim f,rst tin.c fully revealed, tbe 
that he could not “in good conscience and in 
of iustice keep the promise (of) no incarceration . T1 
iud^'^e then offered to put the defendant m the status quo 
iuT Tbo defendant of course, did not rvush to subjee 
hunself to tbe term of imprisonment vvlncb tbe plea of n 
Sy permitted and thus attempted to force tbe judge to 
impose a sentence of non-imprisonment. 

Wbile .be defendant contends that tbe facts elicited on 
trhln'ere believed by tbe district attorney to be of no 
moment, sneb is not tbe fact. Tbe district 
and still believes, Uiat tbe plea entered was just under th 
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aioi 
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circumstimccs. The fact remains that sentence is within 
the sole province of the court and tlie court must have all 
the facts it deems necessary. 

POINT III 

The judgment entered. 

It is not contended that an admitted felon such as the 
defendant cannot rely on representations by a court. It is 
clear, however, tliat a convicted felon cannot have lus hopes 
and desires override the sound exercise of discretion by the 
court. A defendant has no “contract” for a particular 
U-po of sentence and an arrangement as in the instant case 
'represents as a matter of law a contingent arrangement 
until sucli time as it is confirmed by the judge subst^ien 
to his review of the pre-sentence report by the actual im- 
positifon of sentence. To hold otherAvisc would be to 
prevent judges from ever indicating a sentence predisposi¬ 
tion, which would have the result of unnecessarily prohibit¬ 
ing pleas in tliose great majority of cases where the 
predisposition conforms to the final conclusion. Given the 
present realities, it would result in intolerable wlendar 
congestion. Lest it be argued however, that no such condi¬ 
tion was expressly aifirmcd at tlic time of original plea, it 
should be pointed out that this was wholly unnecessary as 
such a comUtional nature of the sentence coimmtment is of 
necessity implied. 

Further, there is no indication that the defendant has 
been prejudiced or has changed his position in 
upon the plea (as might have been tlic case had he tc>tihcd 
as a State’s witness subsequently). Even it there had been 
such reliance, courts of justice are capable or protecting 
the defendant’s interest in a less drastic manner than 
granting that type of inappropriate specific perlormancc 
• wliich would render the solemn exercise of judicial discre¬ 
tion in sentencing a robot-like compliance with the demands 
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„t ,„e convict. On c"cc ' f 

notice of live Jtrent on. no- 

rut——\\pon tue n.sotute untune of 

inane at O-c tin.o of ttitf "o 

ilsca tile aofenaant cessnrv, felt tha 

an cl;argea on to aA 

peruiit Imu to plead ^ i to decline tlie offer to ^vith- 

The acfcnannltovins clcctca sentenced to an indeter- 

draw hie guilty yeSra.' He may not no* change 

roinato tenu of up to five Y' 
his mind. 


0 


CONCLUSION . ,, , . 

f r a writ of certiorari should 
The petition for a writ 

denied. 


Respectfully suhmitted, 


Ittoruey of Westchester County 

SfSa'Te* ^'orh lOGOl 
^ 91 . 4 ) GS 2 - 21 GI 


of Counsel 
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Transcript of Proceedings Before Burchell, J. 

Dated May 12, 1972 (Plea). 

COUNTY COURT—PART III 

COUNTY OF WESTCITFSTER-STATE OF 
NEW YORK . 

Indictment Number 997/70 


People of the State of New York 
—against— 

Sheldok Selikoff 


Defendant 


0 


May 12,1972 

County Court House 

White Plains, New York 

Before: 

Hon. George D. Burchell 

County Court Judge 

A P P E A n A N c E s; 

Carl A. Vergari, District attorney ^ 

Joseph K. West, Sr., t H.A. 

Alfred Christiansen, A.D.a. 

County Court House 
White Plains, New York 

Vincent W. Lanna, Esq. 

50 Riverdale Avenue 

Yonkers, New York 

For: Sheldon Seukoff— De/t. 

Rose A. Impallomeni 
Official Court Reporter 
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Tra«.cnvi of Proceed;.,,. Bclore BM J- Q 

Dated May 12,1972 (Plea). 

Mr. West; You are SlieUlon Sclikoffi 
Mn AnT'yo?a\^^^ Court thisn.orn- 

ing'.vith your attorney Mr. Lannal 

Sheldon Selikoff: Court 1 believe this 

Mr. West: Judge, if it please u r 

defendant ha.s an application to ‘iJf^pdant is now 

Mr. Lanna: K wMtoain, l.ia l-re- 

desirous under indictiiu . / , count of 

viourly rutercl pica ot not S'"' > ^ , p,ea of 

that indictment and to j (Ml satisfaction of 

p.i'>y to the «-\'T‘,“VSn nnder indict,uent nnm- 
that entire indictment In ad , . of withdrawing 

her G 06 / 70 , this f _oL^;;uilty under the second 

his previously entered plea ? instead, 

count of that indictment and ^ satisfaction of 

a plea of guiUy^o that f,vhich I have 

indictment COO/fO. Now )o satisfaction of these two 

just referred to 997/70, but in addition are 

indictments namely 993/7O and 

in full satisfaction of inUicimei 
^^Mi-^Vest: May I proceed Your Honor. 

I,’;: M™;, Sehhoff, u ,his pica voiantarii,. .aadc by 
vou this morningt ^ 

■ :' ^h oltee. pUaa. ia that correct! 

Sf’vecu “liav; y«n,a;Ui..,o to consult aith Mr. I..aana 
prior to making these pleas? 

arc pleading gnilty to a cha. ‘'D” 

felony. 
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Transcript of Proceedings Before Burchell, J. 

Dated May 12,1972 (Plea). 

Sheldon SelikolT: Yes sir. 

Mr. West: ^Vncl do you understand tliat that plea that 
you arc entering this plea today just the same as if you had 
a trial and had been found guilty of tills class “D” felonyt 

Sheldon: Selikoff: Yes sir. 

Mr, West: Do you sir freely and voluntarily admit, that 
in this county on or about January 24,19GS, you stole from 
one J. Hadley Metzker property to \\'it current monies of 
the United Stales of America of the aggregated value of 
over $1,500. 

Sheldon Selikoff: Yes sir. 

Mr. West: And now have you been threatened or co¬ 
erced to induce this plcaT 

Sheldon Selikoff: No sir. 

Jfr. West: Do you sir withdraw all motions heretofore 
made w'ith respect to all indictments now pending against 
you! 

Sheldon Selikoff: Yes sir. 

Mr. West: TIavo been any promises made to you sir by 
the Westchester County District Attorney’s OfTice. 

The Court: At tiiis point Mr. West I would like to place 
on the record, Sheklon Selikoff, I have liad a number of 
conferences tnth your attorney and with representatives of 
the District Attorney’s Office with regard to the cases 
against you. Based upon the results of the conferences and 
conversations and the fact and representation made to the 
court, I indicated to the attorney and I am now indicating 
to you that in my opinion in the interest of justice that no 
incarceration of you is required and based upon this plea 
as to what other sentence I shall impose, I do not know and 
I make no promises. Do you understand that? 

Sheldon Selikoff: Yes sir. 

Mr. AV'csl: Now sir, have there been any other promises 
made to you by the Westchester County District Attorney’s 
office? 


a (<^'5 
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Transcript of Proceedings Before Burchell, J. 

Dated May 12 ,1972 (Pica). 

m"' n"; .u“rfbo.n any promuos made to you 

Vv Mr. I.air.iai 

■^;"'tat:''na:ve pronused unyUdag by the 

Probation Department o£ this County! 

respect to your plea of guilty 

JL Miotmeat aumber 000/70 to the cruae 
“ tl'e second degree, is that plea voluatanly made by yout 

Sheldon Selihoff t \6S sir. . 

Mr. West: Have you been threatened or coerc 

duce that plea! 

“stTllfo to consult ^vith Mr. Lanna 

■with respect to this pleal 

®“yvesf”“l^d do\“oV^^^ freely and voluntarily adnul 
tba b. 1 e To ™ of Gr-eeaburgh, this Cou: ty and State on 

orl;:at August O, 1970, hno.-iag rm 

acter you did promote and posse.-s v/ith the intent to pro 

^Me'oWeae Iterial by eslubitiag a '"f»" 
depicting the act of sexual intercourse to one Rita Tembu „ 

Mr “"olou sir that by rendering this 

plem'it is^st tlm same as it you had a trial and had been 
found guilty of this class “A” imsdemeanort 
Sheldon SeUhoff: Yes sir. 

Mr. M'cst: Have there been any promises made to you 
•with respect to this plea! 

The'coiut!'''what\ said Sheldon Sdikolf in regard 
to the plea on the other indictment goes with this plea also. 
Do you understand that! 

Sheldon Selikoff: Yes sir. 
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Transcript of Proceedings Before Bnrcliell, J. 

Dated Mag 12,1972 (Pica). 

The Court: I ^vill not answer as to what other punish-_ 
ment I shall impose, I 'will reserve to that. ' 

Mr. West: Have there been any other promises ma 

to you sir hy anyone? 

Sheldon SelUioff; No sir. . 

Mr. West: Judge based upon all the ^ 
stances of this case and based further on the fact that this 
defendant has no prior felony conviction to our ^ 

we would move for the consolidation of indictment 9^)8 an 
990 with 997, for the purpose of the plea that Maa en 
under 997/70. A\'e would ask the court to advise his de¬ 
fendant of his rights and to accept this plea. 

The Court: Well Sheldon Selikoff before the court can 
accept your offered plea you must be advised that it >ou 
have been prenously convicted of any crime or even an 
offense that that fact may be and if that fact esta - 
lished in connection with your plea of ^Ity 
dictment which you are being arraigned here that this 
may result in additional or different punishment than tliat 
as proscribed by law. Do you understand that sir? 
Sheldon Selikoff: Yes. 

The Court: With that imderstanding do you still wish 
to offer this plea of guilty? 

Sheldon Selikoff: Yes sir. o . 

The Court: The pleas have been accepted. Sentence w lU 
be set dou-n. :^Ir. Lanna do you have any problem with 

your military service? lotn nf 

Ur. Lanna; Your Honor may I suggest the 19th of 

June? _ 

The Court: Sentence •svill be the 19th of June. 

Mr. West: May the record reflect that the plea is ac¬ 
cepted daring trial your Honor? 

The Court: Yes sir. 


fi i 








T n.criDt of Procccdinss Before Burchell, J. 
^ on August 16, 1972 (Sentencmg). 

COUUTT Cooui-WesroHEsTE. COOUTV 

Indictment Nos. 606-70 997-70 
Sentence 


The People of the State of New Yobk 
against 

Sheedon Seukoff, Defendant. 


Augvist 16,1972 
White Plains, New York 


Before: 


HoK. George 


D. Burcheee, Judge. 


Appear AN ces s 

Care A. Vergari, Esq. 

Sr AsslS nSrict Attorney 

50 Kiverdale iV-venue 
Yonlcers, New York 


Patrick ^IcICay 
Court Reporter 
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Tt'cinscript of Proceedings Before Durcliell, J. 
on August 16,1072 (Sentencing). 

Mr. West: May I proceed, Your Honor! 

The Court: Yes. 

Mr. West: You are Sheldon Selikoff; is that correct! 

The Defendant; Yes, sir. 

jilr. West: You are represented in Court tins morning 
by your attorney, Mr. Lanna! 

The Defendant; Yes, sir. 

Mr. West; Judge, if it please the Court, tills defendant 
having heretofore plead guilty under Indictment No. G06 
of 1970 to obscenity in the second degree and having also 
plead guilty under Indictment No. 997 of 1970 to grand 
larceny in the second degree, the People will move for 
sciibonco* 

Court Clerk: Sheldon Selikoff, do you have any legal 
cause to show why judgment should not now be pronounced 
against you! 

The Defendant: No. 

Court Clerk: Mr. West, do you have any recommenda¬ 
tion to make! 

Mr. West; No, Your Honor, the People have no recom¬ 
mendation. 

Court Clerk; Mr. Lanna, would you like to address the 

Court! ,, T * 

The Court: If I may make a statement, Iilr. Danna, al 

t’ point, if I may! 

.r. Lanna: Yes, sir. 

The Court: Sheldon SelikolT, on ^lay 12th, 1972, upon 
the rccoinmmidation of the District Attorney, you were per- 
rnitted to plead guilty to one count of grand larceny in the 
second degree, the first count of Indictment No. 997 of 19<0, 
which contained six counts of grand larceny in the second 
degree and one count of conspiracy in the third degree. 
■ This plea to the first count of that indictment was in full 
satisfaction of that indictment as well as ludictment Nos. 
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998 of 1970 and Indictment No. 999 of 1970. T:,dictmcnt No. 
998 of 1970 contained two counts of grand larceny in tho 
/Second degree, two counts of conspiracy in the third degree 
against you. Indictment No. 999 of 1970 contained twenty- 
five counts against you, seventeen of which were for grand 
larceny in the first degree, and eight of wliich were for 
grand larceny in tlie second degree. You were also, on the 
recommendation of the District Attorney, allowed to plead 
guilty to the second count of Indictment No. GOG of 1970; 
namely, to the crime of obscenity in the second degree. 
That was to cover three other counts of obscenity in the 
second degree, one count of obscenity in the first degree, 
and one count of sexual abuse in tho third degree, and one 
count of criminal solicitation in the second degree, and one 
count of consontual sodomy. At the time that such pleas ', 
were entered, this Court was not aware, nor was it advised, \ 
as to the extent of your participation involving the 
fraudulent scheme which was the basis of the grand larceny 
in the second rlegree of Indictment No. 997 of 1970 to which 
you plead guilty. 

This Court, therefore, based upon the information it 
then liad, informed you at the time you pleaded guilty 
tliat it did not believe that a sentence calling for your in¬ 
carceration was required in the interest of justice. 

Subsequent to this expression of this view, however, 
this Court presided at the trial of the several co-defendants 
named in the .same indictment with you, which trial lasted 
for some six weeks. From tlie evidence adiluced on be- 
liulf of the l’eoi)le*s case on this trial, it appeared to this 
Court that your participation in the fraudulent scheme 
winch was the basis of the larceny alleged in this count 
of tho indictment, as well as in tho other larcenies alleged 
in the other indictments. Indictment 99S of 1970 and 999 
of 1970, involving thousands of dollars, was not peripheral. 
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subordinate or minor, but ratlier major and as a principal 
particii^ant in the fraud. 

In Ii;;lit of tlie.se facts and circumstances, the Court 
feels that at this time that it cannot in good con.scienco and 
in the interests of justice keep tlie promise here to no 
incarceration. 

Furtliermore, it appears from your pre-sentence report 
filed by the Probation Department that you deny any 
participation in any fraud by which sums of money were 
extracted from money lenders. 

Again, in regard to the indictment charging you with 
sexual improprictj', you, according to the iirc-sonteuce re¬ 
port, deny any guilt in any such acts and claim that you 
are a victim of some persecution. 

Now, in view of these circumstances and in the interests 
of fairness and in the belief that the ends of justice will 
he served, this Court believes it should allow you to with¬ 
draw your pleas of guilty to both of the indictments and 
have your original pica of not guilty thereto reinstated, 
and that you be given your day in Court to contest the 
cliarges of the People. 

Accordingly, Mr. Selikoff, this Court hereby grants you 
the opportunity to withdraw your pleas as heretofore made 
as to the two indictments. 

Now, what is the decision? 

Mr. Larina: If Your Honor please, with all due respect 
to the Court, Mr. Selikoff is not desirous of withdrawing 
his pleas of guilty as heretofore entered on May J2th, 1972 
durmg the course of the trial under Indictment No. 997 
of the year 1970. Those pleas being entered to both that 
indictment and Indictment No. GOG for the year 1970 in 
full satisfaction of those indictments and also Indictments 
No. 99S and 999 for the year 1970. 

May I state for Your Honor although I am not aware 
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of what is in the pre-sentence report except to what Your 
Honor has already indicated, that we predicate our refusal, 
first, on the ground that we do not wish to withdraw those 
pleas. Secondly, I believe that legally, and despite what 
Your Honor may extract from that pre-sentence report, we 
have an absolute right not to withdraw them and to per¬ 
mit them to stand. I think the authority along those 
lines is the case of North Carolina against Alford, 400 
US 25. which was also followed in People against Fooks, 
21 NY 2d 33S, and People v. Creazzo, 39 App. Div. 2d 
743, and, of course, Alford, Your Honor undoubtedly knows, 
dealt \\'ith a situation where it was the defendant who was 
desirous of withdrawing a idea of guilty and the Court 
in North Carolina wouldn’t permit it, and they went up to 
the U.S. Supreme Court. The Supreme Court, in sub¬ 
stance, said that there may be many reasons why a person 
who professes his innocence may yet wish to enter a plea 
of guilty to particular charges, perhaps so similar to the 
person who is gun shy and does not wish to go into combat, 
similar to the person who does not wish to expose him¬ 
self to the possibility of a conviction with an onerous 
sentence which might be imposed. Therefore, even though 
he professes his innocence, he would rather play it safe, 
so to speak. 

However, there is yet another ground wherein this case 
Mr. Selikoff has a right to continue his plea. As Your 
Honor undoubtedly recalls, we had rather extensive dis¬ 
cussions ill chambers during the course of the trial under 
indictment No. 997 for the year 1970, at which time I be¬ 
lieve several representatives of the District Attorney’s 
Oflice were there: Mr. "West, who was the Chief Trial 
Counsel, ^Ir. Christiansen, who was assisting him and at 
one stage or another we had 5Ir. iloley, Avho I believe is 
in charge of that Trial Division, if that is liis proper title. 
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to that fact ^ve pointed out P Courts 

ground, that he liad a prior problem in ^ ^ 

out of Newark, New Jersey district, and it 
tion that the District Attorney and his /epresentatu e • 

' Lprosentativos, depending upon ''-'''‘f. 
ing of, were all there anil they certainlj 
what their case file had as regards whatever ® ^ 

timonv was '"oin- to be and they were willing to accept 
Ihese pleas and did state at the time that they would haie 

BO rcconunendation as to sentence. Wore 

The Court: If I may interrupt you, Mr. Lannal Mere 

you present during the trial of the co-detendantsj 
^ Mr Lamia: I sat through it from time to tunc. 

The Court: In none of these discussions prior to the 
entorin- of the pleas was there any discussion about tl e 
defenda°nt, specifically, this defendant’s role, if any, m 

alleged crimes before me. 

Air Laima: That is true. In fact 

The Court: The District Attorney may have kno\s-n 

about it but I Avas not advised. 

Air Lanna: I have to say to you, I recall A^e did dis¬ 
cuss Avith you the fact that we were not as 
■ his role under Indictment 997 as we were under 99S and 
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due respect, I feel that Your Honor’s promise would be 
binding, that is, the promise that was made in May of 1972. 
The case I would like to quote is Santobcllo— 

Mr. West: February of ’72. 

Mr. Lana: Mr. AVest has just collected me, ’72. In 
Santobello against New York, I don’t have the official cita¬ 
tion but it’s 30 Law Edition 2iid 427— 

The Court: I have read that case. 

Mr. Lanna: I am sure, your Honor, you have. But I 
feel that the principles that apply in the Santobello case 
dealing with the prosecution rather than a Judge would be 
equally aiiplicable to the Court in that there w'e had a 
prontise even though inadvertent it w'as not kept, and in 
that case, if I may just quote from Pago 433, “This phase 
of the process of criminal justice and the adjudicative ele¬ 
ment inherent in accepting a plea of guilty, must be at¬ 
tended by safeguards to insure the defendant what is 
reasonably duo in the circumstances. Those circumstances 
will vary, but a constant factor is that wlion a plea rests 
in any significant degree on a promise or agreement of the 
prosecutor, so that it can bo said to be part of the induce¬ 
ment or consider.ation, such promise must be fulfilled.’ 

Now, in that case it was sent back, it was reversed and 
sent back, and the Supremo Court suggested one of two 
remedies: either specific performance or permitting a with¬ 
drawal of the plea of guilty. 

Now, just recently reported with that the Appellate Divi¬ 
sion, First Department, ruled also that was the Santobello 
case, and that is found in 39 App. Div. 2d fiu l, the Appclla'.o 
Division said, although the dissenting opinion, the Judge 
most vehemently said he would have been happy to permit 
the withdrawal of the plea because evidently Santobello 
had a very horrible background and w’ould have been in a 
much worse position if the plea was withdrawn and ho 
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Further, there was some mention made as to whetlier or 
not my oflice had made knowm tJie involvement of this 
defendant in tliese crimes and I would im-rely state that 
we played for the Court a taped conversation as between 
tliis defendant and one Jay Marx, and it was our clear 
unJerstandin^' from that reecrding that this defendant was 
conspiring tlum with Jay Marx to perpetrate a fraud and 
to refresh Your Honor’s recollection of it, I would only 
point out the part where tliis defendant was alleged to 
have said on tliat tape recording, “:Maybe you should 
strap your leg up so you muH always walk with the same 

type limp.” , 

Also, we feel from the actual playing of that tape we had 

made Imown to some extent an\"ivay with respect to one 
incident of this defendant’s involvement in the scheme. 

The Court: It indicated his involvement, Mr. AVest, but 

to the extent— 

^Ir. AVest: AA'e feel that there was made here was an 
actual quid pro quo pact here. This defendant pleaded 
guilty under Your Honor’s statement that he did not feel 
that he should be incarcerated as a residt of these pleas 
at that time. It would seem to us if Your Honor now havr 
ing learned more of this defendant’s involvement feels that 
he°has to be incarcerated, the fair thing and the just thing 
would be to return this defendant to tlie status he was in 
prior to Jliis plea and to say I cannot live up to what I 
said, having found out that and the interests of justice 
dictate something else, I will, therefore, let you, ^fr. SelU 
koff, withdraw your plea. I don’t Icnow of anything else 
that Your Honor could do in the interests of justice. 

It’s my understanding that Your Honor has offered this 
defendant his opportunity to withdraw this plea and though 
• I was not here I would like this record to show that this 
offer was extended to the defendant, I believe some time 


Ci 1 I*! 














16a 


Transcript of Proceedings Before Burchell, J. 
on August 16,1972 (Sentencing). 

aal he has had that week to actuaUy 

The Court- I expressed inysclE m Court and I go 
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jury Uie impression that he wasn’t really entirely the sole 
bad gny. I want you to understand the guy who isn’t here 
•who I am punching at with the use of mirrors in this room 
is equally as guilty as I, so don’t look at me as I sit on 
tlie stand as being the only bad guy. I am only half bad. 

Kemernber, he wasn’t subject to cross examination on 
behalf of Selikoff. lie had sort of a free rein and a field 
day. I can understand Your Honor’s li.stening to it and 
perhaps being appalled by it but I also think the Court 
should have taken that factor into consideration. 

With that, again, of course, as Mr. West has pointed 
out, we’ve had a week to think about this and we have 
thought about it a great deal. We feel that we are entitled 
to specific performance. 

The Court: Well, I have reviewed the authorities in 
this matter and liave given the matter serious and deep 
thought, and I can see my way in only one direction, Mr. 
Lanna, and I will proceed that way. 

As I said, as I understand the procedure, I have to give 
you this opportunity, Mr. Selikoff, to withdraw your plea 
or to affirm your plea, and I gather through your attorney 
that you have decided to affirm your pleas of guilty; is 
that correct? 

The Defendant: Yes, sir. 

The Court: In that event, the Court, it appears, has no 
alternative hut to impose the sentence as to each count 
since, by your plea of guilty, you admit your guilt and 
based upon the facts and circumstances as ascertained by 
the Court from its participation in the aforesaid trial and 
from the information obtained from your pre-sentence re¬ 
port, I am required in the exercise of my responsibility 
to proceed with your sentence. Before the Court proceeds 
■•with your sentence, Mr. Selikoff, do you wish to say any¬ 
thing more to the Court at this time! 


(W'l\ 
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aqree that certainly this is an appealable issue here and 
that this defendant be given a stay of execution so that he 
may have an opportunity to file a notice and a motion in 
seeking bail pending the appeal. If I may, I am going to 
ask Your Honor for two or three weeks, as I am leaving 
tomorrow night for Fort Bragg and I sluUl not return untd 
September 2ud. I would ask if you would give this through 
September the 10th, Your Honor, please? Give me some 
time in which, not much time, actually, because I won t be 

here— 

The Court: The 10th is a Sunday. 

Mr. Lanna: I am sorry. My addition is wTong. That 

would bo the 7th? 

The Court: That’s a Thursday. 

Mr. Lanna: The 8th. 

The Court: Y^es. 

Mr. AVest: Your Honor, do I understand the purpose of 
the stay was to allow counsel some time to bring on a 
motion for bail, what ’.ve used to call a Certificate of Reason¬ 
able Doubt? 

Mr. Lanna: Yes. It’s not called a Certificate of Reason¬ 
able Doubt anymore. It’s an application for bail. 

Mr. West: Judge, I leave it up to your discretion. 

The Court: I think under the facts and circumstances, 
I will grant your application, Mr. Lann'’ 

Mr. Lanna: Thank you very much, lOur Honor. 

The Court: The stay of execution of sentence is hereby 

granted. , , ^ n 

(Whereupon, the proceedings were concluded.) 
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Statutes^ 


New York Criminal Procedure Law 
§ 40.30 Previous prosecution; what constitutes 

3. Despite the occurrence of proceedings specified in 
subdivision one, if sucli proceedings are subseriuently nulli¬ 
fied by a court order which restores the action to its pre- 
pleading status or which directs a new trial of the same 
accusatory instrument, the nullified proceedings do not 
bar further prosecution of such ofTense under the same 
accusatory instrument. 

§ 220.10 Plea; kinds of plea 

4. "Wliere the indictment charges but one crime, the 
defendant may, with both the permission of the court and 
the consent of the people, enter a plea of guilty of a lesser 
included offense. 

5. Wliere the indictment charges two or more offenses 
in separate counts, the defendant may, with both the per¬ 
mission of the court and the consent of the people, enter a 
plea of: 

(a) Guilty of one or more but not all of the offenses 
charged; or 

(b) Guilty of a lesser included offense wntli respect 
to any or all of the offenses charged; or 

(c) Guilty of any combination of offenses charged 
and lesser offenses included within other offenses 
charged. 

• The statutes are reproduced as they were in effect at the times 
in question. 












Statutes. 


§ 220.60 Plea; change of plea 

1. Except as prov-ided in •subdivision two, a defendant 
who has entered a plea of not guilty to an indictment as a 
matter of right witlidraw such plea at any time before 
rendition of a verdict and enter a plea of guilty to the 
entire indictment. 

2. A defendant who has entered a plea of not guilty to 
an indictment charging the crime of murder as defined in 
subdivision one or three of section V2o.23 of the penal latv 
may, before the rendition of a verdict, withdraw such plea 
and enter a plea of guilty to the indictment only under 
eircumstances prescribed in subdivision three of section 
220 - 10 . 

3. A defendant who has entered a plea of not guilty to 
an indictment may, with both the permission of the court 
and the consent of the people, withdraw such plea at any 
time before the rendition of a verdict and enter a plea of 
guilty to part of the indictment pursuant to subdivision 
four or five of section 220.10. 

4. At any time before the imposition of sentence, the 
court in its discretion may permit a defendant w'ho has 
entered a plea of guilty to the entire indictment or to part 
of the indictment to withdraw such plea, and in such event 
the entire indictment, as it existed at the time of the plea of 
guilty, is restored. 

§ 3S0.20 Sentence required 

The court must pronounce sentence in every case whore 
a conviction is entered. If an accusatory instrument con- 
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tains multiple cojints and a conWetion is entered on more 
than one count the court must pronounce sentence on each , 

count. 

§ 390.20 ' Requirement of pre-sentence report 

1. Requirement for ’ felonies. In any case where a 
person is convicted of a felony, the court must order a pre- . 
sentence investigation of the defendant and it may not 
pronounce sentence untU it has received a written report 
of such investigation?- 


§ 390.30 Scope of pre-sentence investigation 
and report- 

1. The investigation. The pre-sentence investigation 
consists of the gathering of information with respect to the 
circumstances attending the commission of the offense he 
defendant’s history of delinquency or criminality, and the 
defendant’s social history, cmplojincnt history, family 
situation, economic status, education, and personal 
Such investigation may also include any other matter which 
the agenev conducting the investigation deems relevant to 
tlie question of sentence, and must include any matter the 
court directs to he included. 


O 


New York Penal Law 
§ 1.05 General Purposes 

5. To insure the public safety by preventing the commis¬ 
sion of ofTenses through the deterrent influence of he sen¬ 
tences authori-/.ed, the rehabilitation of tliose convicted, and 
their confinement when required in the interests of public 

protection. 
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"Shf-lloa ColikofC: llo sir. 


by 


"r.r. 'tt I’^ve tliere been any src.^iso3 niaclo to you 
[your lc!V"’or]? 

'’SholUoa f: Ho sir. 


"f'r. 

ProLati jn 0 ::'. 


"3hoi:;o.i 


liava you been pro-nijc-l anyUhi 
.'arL'a-nt of this County? 

Svililioff: Ho sir." 


r.'j by the 


Hhercaftor, the follov/ing colloquy took place in connec¬ 
tion v/ith the guilty plea to the obscenity charcfo: 

"rir. Host; Have there been any proraises made to you 
V7ith respact to this pica? 

"Sheldon Selikoff: iio sir. 

"The Court; Hhat I said Sheldon Selikoff in regard 
to the plea on the other indicfcr.ent goes with this plea 
also. Do you understand tliat? 

"Sheldon Selikoff; Yes sir. 

"The Court; I v;ill not answer as to what other punish¬ 
ment I shall irioose, I ;7ill reserve to that. 

"t'r. West; Have there boon any other premises made 
to you sir by anyone? 

"Sheldon Selikoff; Ho sir. 


However, at the time of sentencing. Judge Burchell stated 

"... At the time that such pleas were entered, this 
Court V7as not aware, nor v7ao it advised, as to the extent 
of your participation involving the fraudulent schema V7hich 
was the basis of the grand larceny in the second degree of 
Indictment I.’o. S97 of 1970 to which you plead [sic] guilty. 

"This Court, therefore, based upon the information it 
then had, informed you at the time you pleaded guilty that 
it did not believe that a santenoe calliiivg for your incar¬ 
ceration was required in the interfcat of justice. 



Q 








T 


\ 


*: t.uif' view, hov;evcr, | 

cavcral ^o-^efenci- \ 

Stl S:;• i 

lastr I tor r. -c; caio on tair rrial, no)=cnrod i 

bonai: o; tro -.r-fJoar r.nrtioiaatioa in nl'.o 1 

and •:.: o: oj wincr, iut-. rather i>ajor and 

as a ’.-•rxi'-i-j. “J- j.-'*-^ u- _ ,.4 

f-M-i-- a-id circunstancos, the Court | 

•’In li-^l'’-t of these 4 V^f'-i-ret in qoo'i conscience I 

-f -r- pio.ine hero to | 

no incarceration. J 

^ --r-o-i vour nr 3 -sentence report ^ 

"rurtheraore, it t^^nt that voii don;/ any par- 

filed by the rrotatxcn do,_. ex- 

rrfcre5^?Sor„only'lonaer‘3. 

..n,ain, in regard to rrl-SInr=n=r^r:- 

;“f^^'ifa?“sulhhn'auy ouch acts and olai» t,m yo 
So a viclin of soit.e porsooutron. 

..Uow, in viaw ot th.ose oiro^stanoja^an^^ in^the^^ 

in^-ernsts of fairness ana in b^'llevos it should allow 

justice will be served, tnis ^Court^b-lic/^^^ . 

you to withdraw your pl«-..s o. g y ..^ilty thereto 

So? thh^^-^'tgar. of the People. 

- this Court hereby grants 

■■Roeordintlly; Jh:. Selij.o f_. th heretofore 

you the opportunity to wi -he-a.., y 
Lde as to the tw<5 ineict..tent3 

,3 the record o.uoted above indicates, dud.e BurcUeXl 

ac.—led that in accepting ^ ;;;;;;\;;rorsaren=in,. 

.do a ropresentahi. rsentenoin. Petitioner 

he found he could iiot Kccp. 

rtunity to withdraw his pleas of guilty an 
was given an onportuniny 


^ ^ 3 - 


^ / 


/ 









Petitionor 


Miiltv pleas to tbe four indictments, 
reinstate his not yuiiti p-i-«->^ 

roJusoi on th. .rouni that Juu,o .urc'noll had r,.ado a binding 
..p.„-,ir.a" that no inoarcototion v:oold bo ir-vosoa and theroforo 

petitioner v:as entitled to ^pt.01-1- . 

, . . ,v-i fionor'a contention ana 

Jud .-e .ourchell rcjcctca ,.otitiont,r o 

.ont.ncca hi-n'to an in :,= tarainat3 tem oi up to £ivo yoara on tho 

grand larceny conviction and fined hi. ?1.000 on tho obacontty 

conviction. 

to the Appellate Division, Second 
Petitioner appealeu to enc ivF 

Dopartr.ont, of the Supree Court, which atfiriuud Judge du 

ruling 4i App. biv. 2d 276. 343 b-.V.S.2d 3S7 

(23 Dept. 1973)), with Presiding Justice Frank A. Gulo«a (then 
Justice) dissenting. Petitioner then appealed to tho new York 

court of Appeals. Which also affinned. Pcoul^v^^alikoff , 

35 N.Y.2U 227, 300 M.V.3.2a 623, 313 N.E.2a 784 (1974). Certwra 

to the united States Supretae Court was denied. SeJJJsSllJidJS'^ 

oi 107^^ Therefore, petitioner nas 
York, 43 U.S.L.V7. 3404 (Jan. 21, 197..). 

Picard V. Connor, 404 U.S. 

exhausted his state court reraediCo. - 

270 (1971)! 23 D.S.C. S2254. 

nesoondent opposes the petition, contending that Ju go 

, 3 urchell's representation to petitioner at the ti.3 of his guilty 

uleas was conditional, based upon the •■representations .ace by 

Ure urosecution and defense counsel, as well as the facts knovm to 

(gudge Durchell at the tir.e of the pleas! and was appropriately 

wlfndravm when adcUtionnl facts •sere bro.ught to light by the pro 

sentence report and as a result of the continuing trial of pet - 
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CH3' 











> 

. / 


# t r- 1 ^ ^ ai+*^‘**t*. con toners t iio t 

tionor*3 co-doC :;n.lantr,. MtCo-natiVv-x/, 

even if J-.y''.gG :-.:vo''.'.'ll nr-do a ccn^iAitr.’.ont unou v;hicli petitioner re- 
llod when he entered hie guilty pleas, Judge iiurohell had no obli¬ 
gation to grant petitioner snooifio porioraanoo bccanao, first, 
such an uncoiiuitionnl co-ciiteont ia contrary to .,tat- * '» 

nocond, a trial ju ige has discretion either to fulfill tha coar^iit- 
r.ent or pernit the petitioner to withdra-.j his guilty pleas, as 
Judge Burchsll did. 

The Court notes in passing that neither party filed 
briefs in this proceeding, relying instead upon copies of the pe¬ 
tition for a v/rit of certiorari and respondent's brief in opposi¬ 
tion filed in the Supreme Court. 

D iscussion 

Petitioner's contentions that Judge Burchell made him 
an unconditional promise that no prison terra would be imposed and 
that therefore ha is entitled to specific performance Oi. tnat pro..i 

ise must be rejected. 

At the very least, v.’hen a auilty pica is found to be in 
valid because it is based upon a broken prosecutorial promise or 
upon defendant's other objectively reasonable mistaken belief, 
state courts have bean given the discretion to determine the appro 
priate remedy, that is, rcihstitaticn of the not guilty pleas or 
specific performance of the promise relied upon. S^/ 
bol lo V. ITew Yor k, 404 U.S. 257, 262-63 (1971); r^sherj^^/aUee, 
351 F.Supp. 1101, 1111-12 (S.D.H.Y. 1972), af£d, 4D1 F.2d 1346 
(2d Cir. 1974), cert, denied, 416 U.S. 906 (19/4). 











y 


?./ 


Petitionee •= argument that he is entitled to specl 

per£om.an== bccauae the alternative o£ reinatating his not gu 

.as «ouia he inadequate to place hin in the status guo -e . 

^ i. hG is entitled to 

also without ,.erit. Petitioner contends t..at he 

because, after entering the guilty P 
soecific perfonaance because, 

Jae severed from the on-going trial of his co-defendants a. 

admissions to the probation department and nrosocu or^ 

a. 4 -r.^'ii with co-defendants; inaceu, 

“ ‘~ -... ...■ 

3ury consider his c i withdrawing 

, „„titioner's privilege against compulsory sel 

his guilty pleas, petitiene ^amissions and 

incrimination can be protected by suppression any 

4. to the probation department or 

by treating his statements given to P 

the prosecutors as if they were given under 

However, the real Issue is whether dudge Bureheli, finding 
4 - nnnlv v’ith his earlier representation tha e 

““ “ "" .......... ~ 

... =.«. — 

pleas entered at the time of that repr 

fhat principles of fairness and due process requ re 

r:........... '-““r.rr.r 

„ „........=“ ““:“i,. 

or entering guilty picas anew without coero 

“ T.;........ - ■> 

.Fundamental entoLf a plefol 

u^lntpromise by a judge who thereafter. 
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• ^ raison, 3 ;ails to adhere to his prouise, 

°-.^-";in'i-rion"r^5^<Wn .TeSdS to pltaJ yuilty again, 
:l;:”titt.r ei :.in.cvn.traa will ana 
rca=oa-.i choico." (Footnotoa oaittca.) 

Jud'fo •Taiiitoli later cd'^icai 

• r x-T tsTf ♦•’lAt anv assuriiption which 

“This court in ot ^ vi.^,. t. irralcvant on 

nay have Jo'f.^vo vacatoo the guilty plea 

^,l;cn^hrno°lon5L -” 

gee Unitcl^atea^-JL,_rin;^^v™Sle, 2« F.Supp. 1124, 11^5 

(i:.D. Pa. 19G8) . 

lao record indicatcc that petitioner's guilty picas re¬ 
sulted from substantial negotiations between the prosecutors 
and defense counsel, in which petitioner bnew Judge Burchell also 
had participated. This Court finds that at the time of the gurlty 
picas, the totality of circaustances, evaluated by objective stan¬ 
dards, led petitioner reasonably to rely upon Judge Burchell's 
representation that he would not impose a prison term. Therefore, 
the representation constituted a "promise" as the tens is used 
in united re1 ■ Blhsnis V. Gllligga> SH£Ei- ei- “nii£?- 

,.,ZrT7TZTurtis V. fencer , 466 F.2d 1092 (2d Cir. 1972). 

on the other hand, a judge must impose sentence on the 
basis of facts known to him at the time of sentence, not merely 
those known at the ttao of the plea (see «.Y. Cri>a.?ro. Law 

■ §390.20(1) (Ccianney Supp. 1974) (presentence report required 
prior to sentencing on felony conviction): United States ji^ 


CH3H 











( 


ini.u 107:’^; Scott V. 

i: 7 r n 7 ndc::--S-l>-\ .-.:>g> -^71 T.2i x203 uu. tir. -- 

^ 2 =, 410 r.2.1 251, 256 (D.C. 21r. 1050) (Mcclcn, C.J.)), so a3 
bo.t to Into,,rate tho conctrna oS fnirr.coa and r-.niU Uation of 
tho acfcnlcnt ..-ith society's interest in safety and cnforcocont 

of its Ir.rs. 

T-no court finis that this prorhylaotic rule is necessary 
in order to nrotact defendants froa. the potential coercion which 
results fron the inequality of bargaining power between the judge 
and the accused. unJdaiJi£at2.t-£;L^^^ 

oeott V. !:nitofl State s, supra ; !hatcA_States_e2.i2i^^ 

F ollotte , 410 F.2a ^276, 1230 (2a Cir. I960) (llateriaan, J., con¬ 
curring) . Cha assistance of counsel in these circumstances "may 

improve a defendant's bargaining ^ailitil. bht it does not alter the 

e • " Pnr’,'pr V. ITortii CtUTolina/ 397 
underlying inequality of power. i- ari _^---- 

U.S. 790, S04 (1970) (Erc.nnan, J., dissenting and concurring)- 
(Imphasis in original). Moreover, it is "important not only that 
a trial be fair in fact, but also that a defendant believe justice 

has been done." f.cott v. United St ^-s. supra at 273. 

Ihe papers indicate that petitioner has served at least 

two and a half yoara of the indeterminate term of up to five years 
to which ha was santonccd. 

Since petitioner's picas were not vacated at the tl-mo 
of his sentence, the petition for a vnrit of habeas corpus is 
granted, however, since the state courts reached a different 

i r,«r-o -TTifK-d tharo is substantial ground 

conclusion on tho issue nere raised, x 

■ r; • n’^daj-rafore. tho exccution of the vrrit 

for difference of opinion. Iheiexore, t.u. 
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. . th'^ date of th.'a order so that respona- 

is stayeu for aO cai-s ^rc-.i 

ent r-ay appeal to the Court of Appeals. 

■ The fercoinu shell constitute tno Court's findings of 

fact and conclusions o£ law. 

It in so ordered. i 


Dated: I'evi York, I". *'• 

April 1| f 1975. 


U. S. 0. J. 


deter.Pim-d - - ^ decide whether he wanted to witn^^raw ais 

of Fio^cd'with'sentence, the sentence being xiapr.rsor.aent. 


2/ re-iti^r also contends that tho double jeopardy 

poiiiTt fincis no rr.erit in r-.is 

.0. u... .S7, ao3 

n.'2 (1971). ^ 

3/ ' 

Sr. 1 7 

onEhe court's offer to reinstate and privilege against 

a \;aivcr of his constitutional riga ^ nconsi'-tent with the result 

cor.ipulsoty selt-incri.;iination# xs ” “ oroniaes to defendant. 

.. 4 - v^r- •4'ho -ludoe in :tancusi had made no proixioxs _ eies 

Rathe", dSfen^oe counoe^d-misinterpneted^the proeccutof^a^^^^^^^^ 

and made inacourato cotimateo of the ®comoatont and 

s?t=t'^e^s?^Saft^SirxirirLrrri^hyir^^^^ 

enahied hi.-, to nako a "relatively inton-.cd ceoioion ^out hxs 
chanS^a of acquittal." 222 

(1570); ni-atea ex rel. dill v,^ !232Hjj2.’ ‘‘“• 

(Pei. 10, IsTo). 


a. \3t 


I 









'1 utJiTED ____^ 

SOUTllEFN __ 

" maS. S tSt^'o* 

_ >_ 1 A. 4 m 


''^. ■ -‘'i,. 

\'.r^ ;•') 1)15 

c. . '<>' 


i petitioner, ’ OEKOTION 

! --- 

ll Respondent. _ 


P,.„s. .„oxn to to. 

assistant attotney Oonot. . ,s^eedln,3 | 

: „ 0 t Oay ot May, -- ttls court 

' rrouiously haO boroln, tho on £<,s 

: :o too UnltoU Status Co--;;!! „y .Is Court OatoO 
; „ ordor staying o-oution „,,„s 

:; aprll 21, 1S75, sranting pu SOato. 

,e„dlng too dotor-lnatlou ol -n PP 
court ol appeals. Second Cirou. 

‘ otter ».d lurtter roUet as ttrs 
1 . «f ,^«.t Vnrk 


. riy New '^ork, «cw 

Say 29 , 19^5 


yours, etc., 

LOUIS j. the 

Attorney Genera^^^ 

State of Respondent 

Attorney for ^^oorrection 

Cowmissioner t 

of -tate 
Office S P-O- ^ center 
TV70 world Tr 
New York, N. 

By: 

Sstaft^tna' coneral 
Tcl. 438-7410 


I to: IRVING MiOEIK, ESQ. 

I 225 Broadway ^ 

II uew York, N. Y. 


q. IS:> 











united 

SOUTHERN DISTRlCT^OF^Nt«__ 

'’united STATES OF ‘ 

" IRVING ANOLIK on behalf Ot ^ 

^ SHELDON SELIKOFF» 


Petitioner, 
-against- 


affipavit 
75 civ. 1254 
DBB 


■' comissio®R ' 

STATE OF NEW VORK, 


Respondent. 


-- 


STATE OF NEW VORK ) 
COUNTV OF NEW VORK ) 


t ss. < 


•.•n deooses and saysi 
burton HERNAN. being duly svor . 

. .ttorney General in the office of 
X a. an Assistant Attorney 

U)UIS d. LEFKOWITZ, Attorney Gen«a 

attorney for "^hirrmdavit in support of motion 

^ ^ writ of habeas corpus. 

1975 granting the petition 

, U n 1515. tho C 0 .« ,r.ntod the petition lor 

\he court noted houever thet -elnoe the 

writ of habeas corp issue here 

vind a different conclusion on tne 

red::::.':: ^»^--;rut:: trrrrr::: 

Accordingly, the ^ appeal to the 

frbm the date of the order 

Court of Appeals. 

a of the court’s order for the first time 
I learned of tne 

n . 1 reoelved e letter Iro, the petitioner., ettorne, 
today when I receiv 


<\ \2,'i 










that 


notifying me that he was seeKxn^^ presentation 

petitioner be forthwith re ea notifica- 

. the oraer. .rior to oaa^^^ ^ ...e 

tion of the Courfs order. respondent 

verified that they did not sen ^ opportunity 

office. Accordingly* 
or to my office. 

ii to make the present motion until now. 

i evate courts reached a 

I «..u» »„... u... 

: ai££er=« conclusion. b, 

^ tetveen the state coucts an 

1 „.leucU ana tcsolc.a . .a, c£ tne 

I .ot tn. sccona Citcuit and In 

' 00-.1 is justified. 

i 

' MKEiarOBE. year deponent r.q 

. . -tay of the execution of the 

Lpplication ^ ,,,ranted, 

the determination of the app 

/ 



Vo before me this 
sworn to bero 

29 th day of May. J-* 

i.cv yot. 


q. \i^ 
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r^TCTPlCT cotn^^ 

UfilTEO STATES *-^1,“ Tf 
%VING ° 

SHEliJON SELIKOFF. 

I _ ^ i *. 4 ysriA t •R® * 




^ r' 

»\»t. ' ^ 


r:.i 3 ujs 




petitioner-Relator. 


It- 

75 Civ. 1^5^ 


?xS«" * 

appeal - 


SfsT«ro" »EV. WA?"" 1 I 

, Respondent. I I 

.. „„ .t I.V. iul? •■*“““'* 1 1 

I ■■' IRVIBO A»0UR. •" i^ioaer, SffiU)0« I 

lo .T.«S — 

II a writ of \ 

SEUKOFF. order granting 

TRIO Co»» i.- 

I corpus uoloss ao appaal »» 1 

habeas corpus .^dependent recoUectlo 

II 1 have no i P decision of 1 

L™.......-••"•“ttr.::---■•••■•■ 

lararvaU aaU , 3 .,cV£ o£ rM 

1 petitioner s waited several day \ 

I r rt we deliberately petitioner’s 1 

I of the court. granting 1 

I ; € May before requesting 

II '2l8t of May .,^v 3 ea 3 corpus. 

11 Oder the writ of ^ massive 

1 release under assume has 

TR. A-E”-"*" ■ ^ eccuioa Pt 

I .t.££. Pt»t«a £»•' tRar 1' “ Ra^IlT 

.OR PR. a£- CRT. CT.T. ^ 

1 .«ate for Rcspo'^ this decision, we 

1 appropriate of tnx» 

TaoTTTrTaa rRa» - Cor rRa R-tTR.»c. ot - 

.Tor.TR TRar »R S- ^ 

1 taidt* 


> 










„,l »lthlr. thl.t, (30) 

3» »o. .uu. »» ^ „U3 

The Petitioner is \ 

Ibl, <lls.PP»l""0 “ " "°“ " 

that even though the 3 V 1 

be released. release the Petitioner- 

we ask this Court to r 

^ it decides to permit th 

Relator irrespective of whether or no 

CO oppo.3.^^^^^ be pecoUC. 

, ,U „e Chip, it it cocil, U 030 SC aod unfaic o 
1 to appeal- at • petitioner be kept 

I Bospoadeat to ao b. 

la jail ait.t he had evet, tight 

«e aiacetei, ash this Coutt to gt.at 


petitioner's release. 

CATEB: new YotU. 

June ^ 


' J /^‘ irv^g anolik 


lOUIS J LEFKOWITZ. Attorney General 
TO: laOUIS J. ^ Respondent 
Attorney for Rcspo 
2 world Trade Center 
New York. New York 10047 


aiH/ 










3 UD(? BONSM 

KEMO EHOORSED 

STATES DgTRlCT^CCVWr^, 


v '.?- ' 

,(?/ ' ^ 


SOUTlXUi: DiSxRiCi 


__ 


, •. w'j f- 


' SiS SIS.VSS s 

' sutixor. b:.iii‘'CFF« 


Tn\rT'*»j .w-iOLXK# • ^/^T5 

sutixor. b:.Lii'CFF. yoricu ‘'■•^e'uoticc'of 

Petitioner, vO ‘ p^MDlt^G 

. appeal AllD *'*;_ 

1 -against- ‘ APPSi^l;-- 

I OP CORRECTION OF TVX: ^5 Civ. 125^ 

, commissioner d.b.b. 

.ST^TLOFN.. « : 


__ 


" 1 

P ^ ^ ‘ on the annexed affidavit 

I pi^SE TM<E ,,,rn to the 3rd 

t, ..u... 

\\ 1975 and upon the P P United 

of June, 197S a at tne . 

I ... herein, the noo» i=05. .nne J ^ 

States cenrthouse, mley “ ' „spon.enfa trr.e 

L„s at ..30 n.«.. .s the Conrt .atea 

to iiie a notice o£ „tt o£ hahe.s oerpns a,. 

'L,ril 31, i.’3 9 rantin, ,a„din9 

lar an orOer sta,in9 e-nti i. 

Uatemination o« an a.peai^ ... 

h:rr:r£rrsc:nrt.r 


1 New Tork, New York 

jJe3, 1975 



Vours, etc., 

LOUIS J. ^Jo?al'^of the 

attorney Gen-«ork 

State pe£.-«ndent 

Attorney for Res. 

By 

rney General 
Assistant Attorn 

Office s center 

7^ Norld j^0047 

New a,iQ_7410 

Tel. NO. 438 /•»! 


I IRVING Al-.OLIK. EbQ. 

1 ■ 225 ttoacltay^ ,„,k 10001 


R) c\[n 
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I m" C* CCUI^T 

'l“s‘cSSx“DiSr,ic;'-ir -..-.v: .or,. 

I iPVI-G »i.*OLIi / t.. , 

Slil-LDO:! 'JCLIKOFF, 

I 


Petitioner, - 

-against- 

|co>r.issxo.xr, or^crio. or 

' STATE OF ‘"Ek TO- , 

Besponcient. • 
__ 


APF IDAVIT 

75 Civ. 1254 

D.B.B. 


STATE OF EEV; TORI. ) 

1 COUNTY OF NEW YORIv) 


SS.: 


■ ..,„t Atwrnoy 
1 -n. an Assaata 

0 . ixr. 0 vx«. «V Cana„ 

»” ‘ ° „„,,ea o£ arraar fr» ana 

an extension of t •■ petition for 

-I n 1975 granting tne p 

Courfs oracr ^ ,,ecution of the Courfs 

writ of habeas corpus and to 

'> order pending the appeal. ^ 

•t 21 1975, the court granted the petition 

“ rna ccu« notad hovavar tnat -ainca 

o. nanaaa corp.a ^ 

the state courts rcac difference of 

. ^u^re is sul^stantial ground for 

i here raised, ,,, Court stayed execution of the vn:i 

^ opinion.- ^ccordlng y. 

^ for 30 days fron the uate o 
I appeal to the Court of APPeals. 


(\\H3 













for tt.» fl'"' 

X of t.^ ■, attor- 

rZ To aeeK.a, an on.ao airecUn, o.aat 

notlfyan, ..o taat 

j,.titinner be forthwith rc^^ ^ 

uon of the oraer. Pnor ,n^h with the 

; any notification of the 

: Cictn.s Office veiifie. that they t ^ 

. • to resoondent or to my office, 

a ^ocraion ■ ,, ,,„l «. 

not notloe the en.V „ „,X„loh 

1 1975 which incica e had* sustained the vnrit. 

hut does not indicate that the 

1 The foregoing shows excusable procedure for my not 

1 r::^;;:rrr::.:'”..... •.-■•-■-•■ 

I the order. ! 

v.d the State courts reached a dif- 
^ the court noted proceeding. A 

e-h,. issue raised m this 

I forent conclusion on 

conflict has arisen on „,,,od 

this court Which shou 

I stetes court of WPee 3 
I 4 extension of tiame to fUe 

I situation a justified. 

. stay of the order pondlh, appeal 
1 ..e-VB that the v/ithin 

WUEREFORE. , notice of appeal 

.pplication for an extension determination 

^d for a stay of execution of 
'/ of the appeal be granted. 


^UliTO;! lO-RltVi 


sworn to b-fore me this 
3rd day of June, 13' 

1 “r^tirkirirJew torh 


CL tH^I 


i 

\ 








Endorsement 


united states of AMERICA ^*33 J^r^'oF^oSeCTION OF THE 

SHELDON SELIKOFF V. COMMISSIONER u j^254 

STATE OF NEW YORK 

4 -^ 4 -.. the extent that the respondent's 
Motion granted to the exrenu 

time to file a notice of appeal is extended to June 20, 1975 
on the ground o£ excusable neglect (F.R.App.P. 4(a)). Execu¬ 
tion Of this courfs order fiUd April 21. 1975 is stayed un- 
til dune 30, 1975 provided respondent shall have filed a no¬ 

tice of appeal. Any further application for a stay must be 
addressed to the Court of Appeals. In all other respec 
motion is denied. 


r 



It is so ordered. 


I' 'i r-NI ^ ^ 

Dated; New Yorh, 
■ i:., a ,, June 


N.Y. 

1975 
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UillTED STATES DISTHICT COURT 
SOUThURi.^ DISTRICT OF t.LU YORK 


UNITED STATES OF AI'XRICA ex rel. 
IRVING WiCLIK, on behalf of 
SHELDON SELIKOFF, 


Petitioner, 


-against- 


COISIISSIONER OF CORPXCTIOH OF THE; 
STATE OF NEW YORK, 

Respondent, s 


'= 

^ •• . 

z ^ *' 

■r< •’ 


ttot tOF of appeal 

75 Civ. 1254 

D.B.B. 


SIR: 

tOTICE IS IIEEEBY OIVES that ttsFOndaht hereby appeals 
to the united States Court of Appeals for the Second Circuit 
fro. the order of the Court dated April 11, 117= 
tion for writ of habeas corpus. 


Dated: New York, New York 

June 3, 1975 


Yours, etc., 

LOUIS J.' LEFKOWITZ 
Attorney General of the 
State of Ncv; York 
Attorney for Respondent 
Two v:orld Trade 
New York, New York 10047 

By 

Surton' heh:yuT ^ 

Assistant Attorney General 


TO; IRVING ANOLIK, ESQ. 

1 225 Broadway 

Hew York, New York 10007 


















































STATE OF NEW YORK ) 

: SS.: 

COUNTY OF NEW YORK ) 

WILLIAM RODRIGUEZ , being duly sworn, deposes and 
says that he is employed i" the office of the Attorney 
General of the State of New York^ attorney for appellant 
herein. On the 23rd day of July , 19 75 , he served 
the annexed upon the following named person : 

IRVING ANOLIK, ESQ. 

225 Broadway 

New York, Hew York 10007 


Attorney in the within entitled proceeding by depositing j 
a true and correct copy thereof, properly enclosed in a post¬ 
paid wrapper, in a post-office box regularly maintained by the 
Government of the United States at Two World Trade Center, 

New York, New York 10047, directed to said Attorney at the 
address within the State designated by him for that 
purpose. 


Sworn to before me this 
23 r(j day of July 


Assistant Attc^ey General 
of the State of New York 



, 19 75 

















































